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Court of Appeals of the District of Columbia 

No. 5319. | 

Maggie Polwarth et al., Appellants, 

vs. | 

Luther H. Reichelderfer et al. 

i 

i 

- 

a Supreme Court of tlie District of Columbik. 

District Court No. 1977. j 

In re Condemnation of land for the extension of Peabody 
Street between 7th Street and Georgia Avenue, the ex¬ 
tension of Oglethorpe Street between 7th and 8th Streets 
and the extension of 8th Street between Nicholson and 
Quackenbos Streets, Northwest, in the District of Co¬ 
lumbia. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in :said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

i 

1 Petition. \ 

Filed May 7,1929. j 

i 

In the Supreme Court of the District of Columbia! Holding 

a District Court. 

District Court No. 1977. j 

In re Condemnation of land for the extension of Peabody 
Street between 7th Street and Georgia Avenue, the exten¬ 
sion of Oglethorpe Street between 7th and 8th Streets and 
the extension of 8th Street between Nicholson apd Quack¬ 
enbos Streets, Northwest, in the District of Columbia. 

1—5319a 


i 
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MAGGIE POLWARTH ET AL. VS. 


The petition of Proctor L. Dougherty, Sidney F. Talia¬ 
ferro and William B. Ladue respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1913, entitled 4 ‘An Act 
making appropriations for the government of the District 
of Columbia for the fiscal year ending June 30th, 1914, and 
for other purposes?’, which provision reads, in part as 
follows: 

“That the Commissioners of the District of Columbia are 
hereby authorized to open, extend, or widen any streets, 
avenue, road or highway to conform with the plan of the 
permanent system of highways in that portion of the Dis¬ 
trict of Columbia outside of the cities of Washington and 
Georgetown adopted under the Act of Congress approved 
March second, eighteen hundred and ninety-three, as 
amended by the Act of Congress approved June twenty- 
eighth, eighteen hundred and ninety-eight, by condemna¬ 
tion under the provisions of subchapter one of Chapter XV 
of the Code of Law for the District of Columbia.” 

And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28th, 1926, entitled 
“An Act to provide for the condemnation of land for the 
opening, extension, widening, or straightening of 
2 streets, avenues, roads or highways in accordance 
with the plan of the permanent system of highways 
for the District of Columbia, and for other purposes”, 
which Act reads as follows: 

“That in all condemnation proceedings instituted by the 
Commissioners of the District of Columbia in accordance 
with the provisions of subchapter 1, of Chapter XV of the 
Code of Law for the District of Columbia for the acquisition 
of land for the opening, extension, widening, or straighten¬ 
ing of Piney Branch Road between Thirteenth and Butter¬ 
nut Streets, Thirteenth Street, extended, except through the 
Walter Reed Hospital Reservation; Concord Avenue; Nich¬ 
olson Street, or any street, avenue, road or highway, or a 
part of any street, avenue, road or highway in accordance 
with the plan of the permanent system of highways for the 
District of Columbia, all or any part of the entire amount 
found to be due and awarded by the jury in said proceed- 
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ings as damages for, and in respect of, the land condemned 
for such streets, avenues, roads, or highways, or parts of 
streets, roads, avenues, or highways, plus all or any; part of 
the costs and expenses of said proceedings may be assessed 
by the jury as benefits: Provided, hoivever, That if the total 
amount of damages awarded by the jury in any such pro¬ 
ceedings, plus the costs and expenses of said proceedings, 
be in excess of the total amount of benefits it shall be op¬ 
tional with the Commissioners of the District of Cblumbia 
to abide by the verdict of the jury, or, at any time before 
the final ratification and confirmation of the verdict, to 

enter a voluntary dismissal of the cause. 

* 

“Sec. 2. That there is hereby authorized to be appropri¬ 
ated out of the revenues of the District of Columbia such 
sums as may be necessary from time to time to pay the costs 
and expenses of the condemnation proceedings instituted 
under the authority of this Act and for the payment of the 
amounts awarded as damages, the amounts collected ;as bene¬ 
fits to be covered into the Treasury of the United States to 
the credit of the revenues of the District of Columbia: 
Provided, however, That if the total amount of damages 
awarded by the jury in any such proceedings, plus the costs 
and expenses of said proceedings, be in excess of the total 
amount of assessments for benefits, such excess shall be paid 
out of the appropriation herein authorized. ’ ’ 

2. That your petitioners, by virtue of the foregoing provi¬ 
sions, have officiallv ordered the extension of PeabodvStreet 
between 7th Street and Georgia Avenue, the extension of 
Oglethorpe Street between 7th and 8th Streets and the ex¬ 
tension of 8th Street between Nicholson and Quacken- 

3 bos Streets, Northwest, in the District of Cblumbia, 
and in furtherance thereof file this petition according 
to the provisions of subchapter one of chapter fifteen of 
the Code of Law for the District of Columbia, for jthe pur¬ 
pose of acquiring the hereinafter described land for! the said 
extension of Peabody Street between 7th Street ajid Geor¬ 
gia Avenue, the extension of Oglethorpe Street between 7th 
and 8th Streets and the extension of 8th Street jbetween 
Nicholson and Quackenbos Streets, Northwest, in jthe Dis¬ 
trict of Columbia, as aforesaid. 

3. That the said extension of Peabody Street between 7th 
Street and Georgia Avenue, the extension of Oglethorpe 
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Street between 7th and 8th Streets and the extension of 8th 
Street between Nicholson and Quackenbos Streets, North¬ 
west, in the District of Columbia, conforms with the plan of 
the permanent system of highways in that portion of the 
District of Columbia outside of the cities of Washington 
and Georgetown, adopted under the Act of Congress ap¬ 
proved March 2nd, 1893, as amended by the Act of Congress 
approved June 28th, 1898. 

4. That a map or plat showing the land to be taken for the 
said extension of Peabody Street between 7th Street and 
Georgia Avenue, the extension of Oglethorpe Street between 
7th and 8th Streets and the extension of 8th Street between 
Nicholson and Quackenbos Streets, Northwest, in the Dis¬ 
trict of Columbia, is hereto annexed as part of this petition 
and marked “Exhibit, D. C., No. 1.” 

5. That the land necessarv for the said extension of Pea- 
body Street between 7th Street and Georgia Avenue, the 
extension of Oglethorpe Street between 7th and 8th Streets 
and the extension of 8th Street between Nicholson and 
Quackenbos Streets, Northwest, in the District of Columbia, 
together with the names and residences of the owners of 
the fee thereof, so far as the same can be ascertained, is par¬ 
ticular^ described as follows: 

4 Descriptions of land to be condemned for the exten¬ 
sion of Peabody Street between 7th Street and 
Georgia Avenue; for the extension of Oglethorpe 
Street between 7th and 8th Streets; and for the 
extension of 8th Street between Nicholson and 
Quackenbos Streets, N. W. 

Square 3158. 

Part of Lot 1 (one). 

Maggie Polwarth & Martha F. Buckley, owners. Resi¬ 
dence : 807 15th St. N. W. 

Square 3159. 

Part of Lot 1 (one). 

Harry Wardman and Thomas P. Bones, owners. Resi¬ 
dence : 1437 K Street, N. W. 

Part of a tract of land taxed as Parcel 101/29. 



Harry J. Daly, owner. Residence: 6001 Georgia Ave., 
N. W. 

Part of a tract of land taxed as Parcel 101/21. 

******* 

Harry J. Daly, owner. Residence: 6001 Georgia Ave¬ 
nue, N. W. 

Part of a tract of land taxed as Parcel 101/12. 

* * * * * * j * 

i 

Harry J. Daly, owner. Residence: 6001 Georgia Ave¬ 
nue, N. W. 

Part of a tract of land taxed as Parcel 101/32. j 

* * * * * * ! * 

j 

Arthur E. Keefer, owner. Residence: Fend^ll Bldg., 
344 D St., N. W. 

All of a tract of land taxed as Parcel 101/31. 

* # * * * * ! * 

Arthur E. Keefer, owner. Residence: Fendqll Bldg., 
344 D St., N. W. | 

I 

Square 3157. 

Part of Lot 10. j 

* * # * * * ' * 

Justin Kranofskv, owner. Residence: B|ox 462, 
Thomas, W. Ya. 

Part of Lot 11. 

* * * * * * | * 

Clifford P. Hargie, owner. Residence: 312 jl2th PI., 

N. E. 

5 Part of Lot 12. 

i 

* * * * • * * ! * 

n j 

J. D. Allen, owner. Residence: Salem, W. Va. 

Part of Lot 13. | 

******* 

i 

i 

J. D. Allen, owner. Residence: Salem, W. Va. 

Part of Lot 14 

* * * * * * * 
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Maggie Polwarth and Martha F. Buckley, owners. 
Residence: 807 15th Street, N. W. 

Part of Lot 15. 

******* 

Maggie Polwarth and Martha F. Buckley, owners. 
Residence: 807 15th Street, N. W. 

Part of Lot 16. 

******* 

Ethel M. Rutty, owner. Residence:-. 

Part of Lot 17. 

******* 

Charles I. Kaplan, owner. Residence: 807 15th Street, 

N. W. 

Part of Lot 18. 

******* 

Charles I. Kaplan, owner. Residence: 807 15th Street, 

N. W. 

Part of Lot 19. 

******* 

Anna Werksmeau and Sarah Leefer, owners. Resi¬ 
dence: -. 

Part of Lot 20. 


******* 

Anna 'Werksmeau and Sarah Leefer, owners. Resi¬ 
dence :-. 

Part of Lot 21. Being two separate parts of said Lot 21 
described as follows: 


******* 

Realty Investment & Securities Corp., Inc., owner. 
Residence: 807 15tli Street, N. W. 

Part of Lot 22. 


****** 


* 


Realty Investment & Securities Corp., Inc., owner. 
Residence: 807 15th Street, N. W. 

Part of Lot 23. 
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i 


Realty Investment & Securities Corporation, Inc., 
owner. Residence: 807 15th Street, N. WJ 

6 Part of Lot 24 

******* 

W. R. Widmyer, owner. Residence: 627 Orleans PI., 
N. E. 

Part of Lot 25. 

******* 

W. R. Widmyer, owner. Residence: 627 Orleans PI., 
N.E. 

Part of Lot 26. ! 

* # * * # * !* 

I 

i 

_ i 

Maggie Polwarth and Martha F. Buckley,; owners. 
Residence: 807 15th Street, N. W. j 

Part of Lot 27. | 

* * * * * * ! # 

I 

i 

Burdett Strvker, owner. Residence: 3625 16th St., 

N. W. * | 

Part of Lot 28. 

I 

****** * 

i 

I 

Burdett Stryker, owner. Residence: 3625 16th St., 
N. W. 

Part of Lot 29. ! 

i 

* * * * * * * 

Burdett Stryker, owner. Residence: 3625 16th St., 
N. W. 

Part of Lot 30. j 

i 

* * * * * * | * 

i 

i 

i 

John C. Phillips, owner. Residence: 859 Van Buren 
Street, N. W. | 

i 

Square 3158. 

Part of Lot 2. j 

* • • # * 

i 


* 


* 
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Carrie P. Johnson & John Ryland Johnson, owners. 
Residence: % Middaugh & Shannon, 1435 K Street, 
N. W. 

Part of Lot 3. 

****** # 

John C. Phillips, owner. Residence: 859 Van Buren 
St., N. W. 

Part of Lot 4. 

******* 

Edgar V. Crittenden, owner. Residence: Merchants 
Bank. 

Part of Lot 5. 

******* 

Edgar V. Crittenden, owner. Residence: Merchants 
Bank. 

Part of Lot 6. 

******* 

Edgar V. Crittenden, owner. Residence: Merchants 
Bank. 

7 Part of Lot 7. 

##*#### 

Frank J. Mulkern, owner. Residence: 2115 C St., 
N. W., Apt. 505. 

Part of Lot 8. 

******* 

Frank J. Mulkern, owner. Residence: 2115 C St., 
N. W., Apt. 505. 

Part of Lot 9. 

******* 

Florence Tearmon, owuier. Residence: 627 Orleans PI. 
N. E. 

Part of Lot 10. 
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i 

! 

I 

i 

i 

i 

i 


Florence Tearmon, owner. Residence: 627 Orleans PI. 
N. E. 

All of Lot 11. 

! 

i 

# # # * # # * 

I 

National Realty Co., Inc., owner. Residence: 627 
Orleans PI. N. E. j 

Square 2985. 

Part of Lot 13. 

#*##*#* 

William E. and Margt. E. Brown, owners. Residence: 
801 E St. N. W. 

Part of Lot 12. 

i 

j 

######* 

i 

Walter T. and Martha G. Weaver, owners. Residence. 
Part of Lot 11. 

I 

j 

*##### j* 

Walter B. and Margt. S. Jarvis, owners. Residence: 
1769 Columbia Rd., N. W. 

Part of Lot 10. 

#*####!# 

James M. and Marcella Kreiter, owners. Residence: 
5806 8th Street, N. W. 

Part of Lot 9. 

######:# 

Alice V. Larrimore, owner. Residence: $700 8th 
Street, N. W. 

Part of Lot 8. 

i 

i 

i 

#*###*# 

. i 

James Clifton and Gladys B. Thompson, owners. Resi 
dence: 5810 8th Street, N. W. 

Part of Lot 3. j 

i 

#**###:# 
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District of Columbia, owner. Residence: % Commis¬ 
sioners, D. C., District Bldg. 

8 Wherefore, the premises considered, and in ac¬ 
cordance with the further provisions of subchapter 

one of chapter fifteen of the Code of Law for the District 
of Columbia, your petitioners pray as follows: 

1. That this Honorable Court shall cause public notice 
of not less than twentv davs to be given of the institution 
of these proceedings by advertisement in three daily news¬ 
papers published in the District of Columbia, which notice 
shall warn and require all persons having any interest in 
these proceedings to appear in this Court at a day named 
in said notice, and to continue in attendance until the Court 
shall have made its final order ratifying and confirming 
the award of damages and the assessment of the benefits 
of the jury; and shall cause a copy of said notice to be 
served by the United Slates Marshal for the District of 
Columbia, or his deputies, upon each of the owners of the 
land to be condemned as can be found bv the said Mar- 
shal, or his deputies, within the District of Columbia, and 
upon the tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in 
accordance with the law provided for in such cases, to 
ascertain the damages each owner of the land taken may 
sustain by reason i of the aforesaid extension of Peabody 
Street between Ttli Street and Georgia Avenue, the exten¬ 
sion of Oglethorpe Street between 7th and 8th Streets and 
the extension of 8th Street between Xicholson and Quack- 
enbos Streets, Northwest, in the District of Columbia, and 
the condemnation of the land necessary for the same, and 
to assess the benefits resulting therefrom in accordance 
with the provisions of the aforesaid Act of Congress and 
the aforesaid subchapter one of chapter fifteen of the 

Code. 

9 3. That such other and further orders may be 
passed and proceedings had herein as are contem¬ 
plated by the aforesaid Act of Congress to the end that 
the aforesaid land may be condemned and secured for the 
said extension of Peabody Street between 7th Street and 
Georgia Avenue, the extension of Oglethorpe Street be¬ 
tween 7th and 8th Streets and the extension of 8th Street 
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between Nicholson and Quackenbos Streets, Northwest, as 
aforesaid. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO; 

W. B. LADUE, 

Commissioners, District of Columbia. 

WILLIAM W. BRIDE, I 

WALTER L. FOWLER, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Personally appears Proctor L. Dougherty, \yho being 
first duly sworn, according to law, deposes and says that 
he is one of the Commissioners of the District qf Colum¬ 
bia; that he has read the foregoing petition of siaid Com¬ 
missioners, and knows the contents thereof; that!the facts 
therein stated upon his personal knowledge are | true and 
those stated upon information and belief, he believes to be 
true. 

PROCTOR L. DOUGHERTY. 

i 

Subscribed and sworn to before me this 6th day of May, 
A. D., 1929. 

[seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

! 

10 Notice and Order of Publication. 

Filed May 10, 1929. j 

# * # * # * I # 

Notice is hereby given that the Commissioners of the 
District of Columbia (pursuant to a certain provision of 
the Act of Congress, approved March 4,1913, entitled, 4 4 An 
Act making appropriations for the expenses of the govern¬ 
ment of the District of Columbia, for the fiscal yqar ending 
June thirtieth, nineteen hundred and fourteen, and for 
other purposes”, whereby they are authorized to open, 
extend, or widen any street, avenue, road or highway to 
conform with the plan of the permanent system of high¬ 
ways in that portion of the District of Columbia outside 
of the cities of Washington and Georgetown adopted under 
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the Act of Congress approved March 2, 1893, as amended 
by the Acts of Congress approved June 28, 1898, and May 
28, 1926, respectively, by condemnation under the pro¬ 
visions of subchapter one of chapter fifteen of the Code 
of Law for the District of Columbia), have filed a petition 
in this Court praying the condemnation of the land neces- 
sarv for the extension of Peabodv Street between 7th 
Street and Georgia Avenue, the extension of Oglethorpe 
Street between 7th and 8th Streets and the extension of 
8th Street between Nicholson and Quackenbos Streets, 
Northwest, in the District of Columbia, as shown on a 
map or plat filed with the said petition, as part thereof, 
and praying also that this Court empanel a jury in accord¬ 
ance with the law provided for in such cases to assess 
the damages each owner of land to be taken may sustain 
bv reason of the said extension of Peabodv Street between 

w 

7th Street and Georgia Avenue, the extension of Ogle¬ 
thorpe Street between 7th and 8th Streets and the ex¬ 
tension of 8th Street between Nicholson and Quackenbos 
Streets, Northwest, in the District of Columbia, and the 
condemnation of the land necessary for the purposes 
thereof, and to assess the benefits resulting there- 
11 from, plus all or any part of the costs and expenses 
of said proceedings, upon any lands which the jury 
may find will be benefited, as provided for in and by the 
aforesaid Act of Congress approved May 28, 1926, it is, 
by the Court, this 10th day of May, 1929, ordered that 
all persons having any interest in these proceedings, be 
and they are hereby warned and commanded to appear in 
this Court on or before the 24 day of June, 1929, at ten 
o’clock, A. M., and continue in attendance until the Court 
shall have made its final order ratifying and confirming 
the award of damages and the assessment of benefits of 
the jury to be empaneled and sworn herein; and it is fur¬ 
ther ordered that a copy of this notice and order be pub¬ 
lished twice a week for two successive weeks in the Wash¬ 
ington Evening Star, the Washington Post and the Wash¬ 
ington Times, newspapers published in the said District, 
commencing at least twenty days before the said 24th day 
of June, 1929. It is further ordered that a copy of this 
notice and order be served by the United States Marshal, 
or his deputies, upon each of the owners of the fee of the 
land to be condemned herein, as may be found by the said 
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Marshal, or his deputies, within the District of Columbia, 
and upon the tenants and occupants of the same, before the 
said 24 day of June, 1929. 

By the Court. 

JENNINGS BAILEt, 

Justice. 
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List of Parties to be Served by Marshal. ! 


* * * # * # # 

1. Martha F. Bucklev, 807 15th Street N. W. 

]\ot to be found. 

2. Harry Wardman, 1437 K Street N. W. ; 

Personally. 

3. Thomas P. Bones, 1437 K Street, N. W. j 

Personally. 

4. Harry J. Dalv 6001 Georgia Avenue N. W. 

Not to be found. 

5. Arthur E. Keefer, Fendall Building, 344 D' Street, 
N. W. 

Personally. 

6. Justin Kranofskv. 

•/ ; 

Not to be found. 

7. Clifford P. Hargie, 213 12th PI. N. E. 

Not to be found. 

8. J. D. Allen. 

Not to be found. 

9. Ethel M. Rutty. 

Not to be found. 

10. Charles I. Kaplan, 807 15th Street, N. W. j 

Not to be found. 

11. Sarah Leefer. 

Not to be found. 

i 

12. Realty Investment & Securities Corp. Inc., 807 15th 
Street, N. W. 

Personally. 

13. W. R. Widmyer, 627 Orleans PI. N. E. j 

Not to be found. 

14. Burdett Stryker, 3625 16th Street, N. W. j 

Not to be found. j 

15. John C. Phillips, 859 Van Buren Street, N. W. 

Personally. 


i 
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16. Carrie P. Johnson, c/o Middaugh & Shannon, 1435 
K Street, X. W. 

Not to be found. 

17. John Ryland Johnson, c/o Middaugh & Shannon, 
1435 K Street, N. W. 

Xot to be found. 

18. Edgar V. Crittenden, Merchants Bank. 

Xot to be found. 

19. Frank J. Mulkern, 2115 C Street, X. W. 

X^ot to be found. 

20. Florence Tearmon, 627 Orleans PI. X T . E. 

Xot to be found. 

21. Xational Realty Co., Inc., 627 Orleans PI. X. E. 

X'ot to be found. 

22. William B. Brown, 801 E Street, X. W. 

Personally. 

23. Anna Worksmeau. 

X"ot to be found. 

24. Margaret E. Brown, 801 E Street, X. W. 

X'ot to be found. 

25. Walter T. Weaver. 

X’ot to be found. 

26. Martha G. Weaver. 

X'ot to be found. 

27. Walter B. Jarvis, 1769 Columbia Rd. X. W. 

Personally. 

13 28. Margaret S. Jarvis, 1769 Columbia Rd. X. W. 

X'ot to be found. 

29. James M. Kreiter, 5806 8th Street, X. W. 

Personally. 

30. Marcella Kreiter, 5806 8th Street, X. W. 

Personally. 

31. Arthur V. Larrimore, 5700 8th Street, X. W. 

Personally. 

32. James Clifton Thompson, 5810 8th Street X. W. 

Personally. 

33. John Hansborough, 5949 Georgia Avenue, X. W. 

Xot to be found. 

34. William E. Brown, 801 Xicholson Street, X. W. 

Xot to be found. 

35. William E. Brown, 5802 8th Street, X. W. 

Personally. 
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36. Walter Blevins Jarvis, 5804 8th Street, N. W. 

Not to be found. 

37. Charles Edwin Waller, 5808 8th Street, N. \\[. 

Personally. 

38. Miss Zara Donaldson, 6001 Ga. Ave. N. W. 

Not to be found. 

39. Frank J. Mulkern, 711 Oglethorpe St. N. W. j 


Not to be found. 

40. Maggie Polwartli, 807 15th Street, N. W. 

Not to be found. 

41. Gladys B. Thompson, 5810 8th Street, N. W 

Personally. 




Served as stated June 24, 1929. 

EDGAR C. SNYDER, 

U. S. Marshal in and for flip 

Dist. of Cohfmbia. 
Bv WM. J. KIRKLAND, 

Deputy U. S. Marshal. 


Proofs of Publication in Star, Times and Post. 

Filed June 24, 1929. 

j 

(Copy of Notice attached to each Affidavit, same ias that 
found on pages 11 and 12 of this transcript.] 

District of Columbia, ss: 

Personally appeared before me, Elmer F. Ybunt, a 

Notarv Public in and for the District of Columbia afore- 
* 

said, W. R. Little, who being duly sworn according to law, 
on oath savs that he is the Agent and Auditor;of The 
Evening Star, a daily newspaper published in the j City of 
Washington, District of Columbia, and that the advertise¬ 
ment, of which the annexed is a true copy, was published 
in said newspaper 4 times on the following dates: 
14 Mav 13,14, 20, 21,1929, at a cost of Fifty-four 00/100 
(54.00) Dollars. j 

W. R. LITTLE. 

Sworn and subscribed to before me May 29,1929.! 

[seal.] ELMER F. YOUNT, 

Notary Public . 
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Affidavit. 

District of Columbia, to wit: 

Personally appeared before me, a Notary Public in and 
for the said District, E. B. McCormick, well known to me 
to be Credit Manager of The Washington Times Herald, 
a daily newspaper published and printed in the City of 
Washington and the District aforesaid, and made oath in 
due form of law that the annexed notice was published in 
said daily newspaper on the following dates: May 13, 14, 
20, 21, 1929. 

• E. B. McCOBMICK. 

Witness mv hand and official seal this 22nd day of May, 
1929. 

[seal.] GRACE HESS, 

Notary Public , D. C. 


Affidavit. 

##*##*# 

District of Columbia, to wit: 

Personally appeared before me, a Notary Public in and 
for the said District, Arthur D. Marks well known to me 
to be one of the publishers of The Washington Post, a daily 
newspaper printed and published in the City of Washing¬ 
ton and the District aforesaid, and made oath in due form 
of law that the annexed notice was published in said daily 
newspaper at the times mentioned in the Certificate 
15 opposite hereto. 

Witness my hand and official seal this 23rd day of 
May, 1929. 

[seal.] FRANK M. SCOTT, 

Notary Public, B . C. 

I hereby certify that the foregoing Legal Notice was 
printed and published in The Washington Post, a daily 
newspaper, upon the following dates: May 13, 14, 20, 21, 
1929. 


! 

i 


ARTHUR D. MARKS, 

Business Manager . 
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Cost of proof of publication not paid unless annexed re¬ 
ceipt is signed and stamped by cashier of The Washington 
Post Company. 

Washington, D. C., May 23,i 1929. 

Messrs. Wm. W. Bride & Walter L. Fowler, Attys.j, 

To The Washington Post Company, Dr., for pub| 
lishing the annexed Legal Notice in The Wash¬ 
ington Post . .....] $58.88, 

i 

Received payment for the Company-, 192—. 

Order Appointing Jury and Directing Jurors to View Land. 

Filed July 18, 1929. 

# # * # # # ! # 


The Commissioners of Jurors having drawn the names 
of 15 persons as directed by an order passed herein, it is, 
by the Court, this 17 day of July 1929, ordered: j 

That Joseph S. Baldwin, Edward Mannix, Henry Schaf- 
fert, Joseph F. Marques, and Andrew D. Brown,! be, and 
they hereby are, appointed a jury in the above I entitled 
cause to ascertain the damages each owner of thd land to 
be taken may sustain by reason of the extension of 
16 Peabody, Oglethorpe and 8th Street, in the District 
of Columbia, and the condemnation of the land 
needed for the purposes thereof, and to assess thej benefits 
resulting therefrom in accordance with the provisions of 
the Code of Law for the District of Columbia, undqr which 
this proceeding has been instituted. And it is further or¬ 
dered : 

That the jurors having this day been sworn, they view 
the land and premises to be condemned herein, and there¬ 
after at ten o’clock A. M. on the 6th day of Augiist, 1929, 
appear in this Court and hear and receive such testimony 
and evidence as may be submitted or offered on behalf of 
the District of Columbia, and by any persons haying any 
interest in this proceeding, in the presence and under the 
direction of the court. 

By the Court. 

JENNINGS BAILEY, 

Justice . 


i 

! 


2—5319o 
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Motion to Advance Cause for Hearing. 

Filed September 12, 1929. 
######* 

Come now petitioners, the Commissioners of the District 
of Columbia, by their attorneys, and move the Court to set 
an early date for the hearing in the above entitled cause, 
and for grounds for said motion state: 

That the proceedings in this cause are a matter of special 
public necessity, in that the streets herein sought to be 
condemned are in the vicinity of the John Paul Junior 
High School: that said school is now in process of erec¬ 
tion ; that before said school building can be completed and 
occupied it is necessary to acquire title to the land for said 
proposed streets, in order that the proper sewer connec¬ 
tions, water facilities, and means of ingress and egress to 
said school may be had and completed; that the work 
17 on said school has almost reached a point where it 
will be held at a standstill and will soon be stopped 
from inability to further proceed until the title to the real 
estate herein sought to be condemned is acquired. 

That these petitioners are informed by the Board of Edu¬ 
cation that the present school facilities in this section of 
the District of Columbia are very bad, due to the over¬ 
crowding of pupils, and that the completion and occupation 
of the Paul Junior High School 'will alleviate the present 
unfavorable conditions. 

WILLIAM W. BRIDE, 
ALEX. H. BELL, Jr., 
Attorneys for Petitioners . 

Daniel W. O’Donoghue, Esq., 

Attorney for Property Owner, 

Union Trust Building, 

Washington, D. C. 

Please take notice that the foregoing motion will be 
called to the attention of the Court on Tuesday, September 
17th, 1929, at ten o'clock, a. m., or as soon thereafter as 
counsel may be heard. 

WILLIAM W. BRIDE, 
AL EX. H. BELL, Jr., 
Attorneys for Petitioners . 
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Service of a carbon copy of the above acknowledged this 
11th day of September, 1929. 

DANIEL W. O’DONOGHltE, 
Attorney for Property \Owner. 

18 Affidavit in Support of Motion to Advance Cause for 

Hearing . 

# # ' * « • * ♦ 

District of Columbl\, ss: 

William B. Ladue, being first duly sworn, on oath de¬ 
poses and says: That he is one of the Board of| Commis¬ 
sioners of the District of Columbia; that the speedy com¬ 
pletion of the above entitled cause is a matter!of public 
necessity; that the streets sought to be condemned in this 
cause are vital to the completion of the erection and occu¬ 
pancy of the Paul Junior High School, and that! the work 
on said school will be seriously hindered until title to said 
land has been acquired by the District of Columbia; that no 
proper sewer or water connections can be made until these 
proceedings have been completed, nor can proper facilities 
for ingress and egress to said school be provided for; that 
the educational program in this section of the city will be 
seriously and adversely affected unless said school is com¬ 
pleted, as the Board of Education has plans for bccupying 
this building during the second semester of the 1929 school 
year, such plans being designed to alleviate tfye present 
condition of overcrowding which exists with the school 
facilities now available. 

W. B. LADUE, 

Commissioner, District of Columbia. 

Subscribed and sworn to before me this 11th day of Sep¬ 
tember, 1929. | 

[seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

19 Order Granting Motion to Advance Qause for 

Hearing. 

Filed September 18, 1929. 

• * * * • # ; • 

i 

Upon consideration of the motion of petitioners herein 
to advance the above entitled cause for hearing, it is, by the 
Court, this 18th day of September, 1929, ordered: 
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That said motion he, and the same hereby is, granted and 
said cause is continued to the 24th day of September, 1929, 
at 10 o’clock A. M. for trial. 

By the Court: 

i WENDELL P. STAFFORD, 

Justice. 


Verdict of Jury. 
Filed October 24, 1929. 


We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land to be condemned and taken for the extension of 
Peabody Street between 7th Street and Georgia Avenue, 
the extension of Oglethorpe Street between 7th and 8th 
Streets and the extension of 8th Street between Nicholson 
and Quackenbos Streets, Northwest, in the District of 
Columbia, as shown on a map or plat filed with the petition 
in this cause, amounting to the sum of One Hundred and 
Thirteen Thousand Eight Hundred Eighty Nine and 
10/100 ($113,889.10), as set forth in Schedule No. 1, hereto 
annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Eight Hundred 
and Seven Dollars and 28/100 ($S07.28). 

20 And we, the jury aforesaid, hereby find the 
amount of benefits accruing by reason of the con¬ 
demnation of land necessary for the extension of Peabody 
Street between 7th Street and Georgia Avenue, the exten¬ 
sion of Oglethorpe Street between 7th and 8th Streets, and 
the extension of 8th Street between Nicholson and Quacken¬ 
bos Streets, Northwest, in the District of Columbia, as 
aforesaid, to be the sum of Ninety Three Thousand Eight 
Hundred and Two and 09/100 ($93,802.09). 

And we, the jury aforesaid, find the lots, pieces or par¬ 
cels of land which will be benefited by the aforesaid acqui¬ 
sition of land for the extension of Peabody Street between 
7th Street and Georgia Avenue, the extension of Ogle¬ 
thorpe Street between 7th and 8th Streets, and the exten¬ 
sion of 8th Street between Nicholson and Quackenbos 
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Streets, Northwest, in Hie District of Columbia* are the 
lots, parts of lots, pieces or parcels of land mentioned and 
described in Schedule No. 2, hereto annexed as part hereof, 
and we hereby find that the several lots, or parts of lots, 
pieces or parcels of land mentioned and described in said 
Schedule No. 2, will be benefited to the extent of the re¬ 
spective amounts mentioned and set forth in Schedule No. 
2, and we hereby assess against the said lots, or! parts of 
lots, pieces or parcels of land, respectively as and for bene¬ 
fits as aforesaid, the several amounts specified and set 
forth in said Schedule No. 2. 

Witness our hand and seals, this 23 day of October, A. 

D., 1929. 

EDWARD MANNIX, 

JOSEPH S. BALDWIN, 

ANDREW D. BROWN, 

JOSEPH F. MARQUES, 

HENRY SCHAFFERT, 

21 Schedule No. 1. 

Damages. 


Square 3158. 


[seal.] 

[seal.] 

;[SEAL.] 

[seal.] 

[seal.] 

j 

I 

j 

Amount 
| a warded as 
damages 


Part of Lot 1 (one). * * * . j 284.50 

j 

Square 3159. 

Part of Lot 1 (one). * * * . j 418.00 

Part of a tract of land taxed as Parcel 101/29. ! 

# * * . 42,104. 

Bam 75.00; Shed 300.00 . j 375.00 

Part of a tract of land taxed as Parcel 101/21. 


Added to parcel 101/12. 

Part of a tract of land taxed as Parcel 101/12. 

* • ♦ 

Combined with 101/21. 

Moving House 3,500 . 

Grading parcels 101/29-101/21-101/12 

Part of a tract of land taxed as Parcel 101/32. 

• * • 

Grading. 

All of a tract of land taxed as Parcel 101/31, 

• • • 


31,032 00 

! 3,500 

10,000 

i 

! 1,524.25 
13,876.00 

12,675.95 


i 
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Square 3157. 

Amount 
awarded as 
damages 

Part of Lot 10. * * * 314.00 

Part of Lot 11. * * * 150.00 

Part of Lot 12. * * * 150.00 

Part of Lot 13. * * * 150.00 

Part of Lot 14. * * * . 150.00 

22 Part of Lot 15. * * * . 150 

Part of Lot 16. * * * . 150 

Part of Lot 17. * * * . 150 

Part of Lot 18. * * * . 150 

Part of Lot 19. * * * . 150 

Part of Lot 20. * # * . 150 

Part of Lot 21. Being two separate parts of 
said Lot 21 described as follows: * * * ^ 229.50 

I 511.50 

Part of Lot 22. * * * . 180.00 

Part of Lot 23. * * * . 150.00 

Part of Lot 24. * * * . 150 

Part of Lot 25. * * * . 150 

Part of Lot 26. * * * . 150 

Part of Lot 27. * * * . 150 

Part of Lot 28. * * * . 150 

Part of Lot 29. * * • . 225 

Part of Lot 30. * * * . 750 

23 Square 3158. 

Part of Lot 2. * * * . 750 

Part of Lot 3. * * * . 150 

Part of Lot 4. * * * . 150 

Part of Lot 5. * * * . 150 

Part of Lot 6. * * * . 150 

Part of Lot 7. * * * . 150 

Part of Lot 8. * * * . 150 

Part of Lot 9. * * * . 150 

Part of Lot 10. # # * . 210 

All of Lot 11, * * * . 30.40 
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Square 2985. 


Amount 
awarded as 
damages 

Part of Lot 13. * * * | 225 

Part of Lot 12. * * * . 96. 

Part of Lot 11. * * * ! 156 

Part of Lot 10. * * * ! 156 

Part of Lot 9. * * * . 96 

Part of Lot 8. * * * . 156 

24 Part of Lot 3. * * * . ! 564 00 


Costs and Expenses. 


Clerk of Court . 20.00 

Advertising. 169.28 

Stenographer. 68.00 

Expert witnesses. 200.00 

Jurors . 350.00 

- 807 28 

Total .114,696 38 


WAW. 
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Schedule No. 

2. 




Benefits. 





Amount 



Amount 



assessed as 


i 

assessed as 



Benefits. 



Benefits. 


Square 3159: 



Square 2981: 


Lot 800. 

. 542.13 

Lot 

67. 

r 60 00 




l i 

68. 

; 60 oo 




i i 

69 . 

. 60 00 




t i 

70 . 

67 50 


Square 3160: 



Square 3160: 


Lot 

45. 

. 64 50 

Lot 805. 

! 39 68 

<< 

46. 

. 45 00 

u 

2 . 

39 00 

a 

47. 

. 45 00 

i c 

3. 

! 39 00 

it 

48. 

. 45 00 

it 

4. 

! 39.00 

(t 

49. 

. 45.00 

a 

5. 

39.00 


i 

i 
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Amount 
assessed as 
Benefits. 


Amount 
assessed as 
Benefits. 


Square 3160: 



Square 3160: 


Lot 

50. 

48.00 

Lot 

6 . 

. 42.37 

t L 

67. 

45.00 

11 

75. 

. 31 95 

i i 

68 . 

45.00 

i i 

39. 

. 48.00 

i i 

69. 

45.00 

i i 

40. 

. 45.00 

C i 

70. 

45.00 

i 6 

41. 

. 45.00 

6 l 

71. 

45.00 

6 i 

42. 

. 45.00 

l C 

72. 

45.00 

6 i 

43. 

. 45.00 




i 6 

44. 

. 64.50 


Square 2981: 



Square 2981: 


Lot 

85. 

34.50 

Lot 

83. 

. 72.00 

t i 

86 . 

39.00 

< t 

84. 

. 85.50 

a 

87. 

39.00 

i t 

82. 

. 30.00 

i i 

88 . -. 

39.00 

i t 

74. 

. 60.00 

i i 

89. 

39.00 

c i 

75. 

. 60.00 

c c 

90 

39 00 

c < 

76. 

60.00 

11 

91. 

39.00 

i t 

77. 

. 60.00 

11 

92. 

39.00 

i i 

78. 

. 60.00 

a 

93. 

39.00 

11 

79. 

. 60.00 

t i 

94. 

39.00 

i i 

80. 

. 67.00 

i i 

95. 

39.00 




11 

96. 

39.00 




11 

97. 

39.00 




i c 

98. 

39.00 




11 

99. 

39.00 




6 C 

100. 

34.50 





Square 3160: 



Square 3161: 


Lot 

51. 

32.00 

Lots 

6. 

. 27.00 

c i 

52. 

30.00 

i i 

7. 

. 32.52 

6 C 

53. 

30.00 

i i 

8. 

. 32.52 

i C 

54. 

30.00 

c i 

9. 

. 32.52 

i t 

55. 

30.00 

i i 

10. 

. 32.52 

l i 

56. 

43.00 

t < 

11. 

. 32.52 

i L 

57. 

43.00 

i ( 

12. 

. 32.52 

a 

58. 

30.00 

i t 

13. 

. 32.52 

a 

59. 

30.00 

a 

14. 

. 32.52 

(6 

60. 

30.00 

i i 

15. 

. 32.52 

tc 

61. 

30.00 

t i 

16. 

. 32.52 

t i 

62. 

32.00 

c < 

17. 

. 27.11 
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Amount 



i Amount 



assessed as 



Assessed as 



Benefits. 



Benefits. 


Square 2981 

• 

• 


Square 2980: 

j 

i 

Lot 

51. 

. 67.50 

Lot 

4. 

;. 75.00 

i c 

52. 

. 60.00 

i i 

5. 

j. 75.00 

l i 

53. 

. 60.00 

11 

6 . 

1. 75.00 

i i 

54. 

. 60.00 

11 

7. 

. 75.00 

i i 

55. 

. 60.00 

11 

8 . 

L 75.00 

i i 

56. 

. 60.00 

11 

29. 

j. 75.00 

l i 

57. 

. 60.00 

i t 

28. 

1. 75.00 

i i 

58. 

. 60.00 

i i 

24. 

L 90.00 

it 

59. 

. 60.00 



! 

i i 

60. 

. 67.50 



| 

i i 

109. 

. 67.50 




i i 

110 . 

. 60.00 




i i 

Ill. 

. 60.00 




i t 

112 . 

. 60.00 




l i 

113. 

. 60.00 




6 l 

114 . 

. 60.00 




26 

Square 3161 

• 

• 


Square 3112 

• 

► 

Lot 

23 .... 

18 00 

Lots 

7 . 

. 18.00 

i i 

24. 

. 21.68 

i t 

8 . 

. 21.68’ 

c i 

25. 

. 21.68’ 

i i 

9. 

. 21.68 

l i 

26. 

. 21.68 

11 

10. 

. 21.68 

i i 

27 . 

. 21.68 

11 

ii. 

. 21.68 

i i 

28 .... 

21 68 

i i 

12 . 

21.68 

l i 

29 . 

. 21.68 

11 

13 . 

. 21.68 

i l 

30 . 

. 21.68 

11 

14 . ! 

. 21.68 

i t 

31 . 

. 21.68 

11 

15 . ! 

. 21.68 

a 

32 . 

. 21.68 

t i 

16 . ! 

. 21.68 

i t 

33 . 

. 21.68 

11 

17 . 1 

. 21.68 

i i 

34 . 

. 18.00 

11 

18 . | 

. 18.00 

i i 

41 . 

. 18.00 




i i 

42. 

. 21.68 


Square 2977 j 


(( 

43. 

. 21.68 

Lot 

22 . i 

. 23.00 

i l 

44. 

. 21 . 68’ 

11 

23 . ! 

. 23.00 

it 

45 . 

. 21.68 

a 

24 . ! 

. 23.00 

i i 

46 . 

. 21.68 

11 

25 . j 

. 23.00 

i i 

47 . 

. 21.68 

t i 

26 . J 

. 23.00 

i i 

48 . 

. 21.68 

11 

27 . :l 

. 23.00 
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Amount Amount 



assessed as 


Square 3161 

Benefits. 

• 

• 

Lot 

49. 

21.68 

c i 

50. 

21.68 

11 

51. 

21.68 

a 

52. 

18.00 

i c 

59. 

18.00 

i i 

60. 

21.68 

11 

61.). 

21.68 

i i 

62. 

21.68 

i 6 

63..... 

21.68 

l C 

64. 

21.68* 

i l 

65. 

21.68 

t i 

66. 

21.68 

i i 

67. 

21.68 

t i 

68. 

21.68 

l i 

69. 

21.68 

i i 

70. 

18.00 

Square 2980: 

Lot 805. 

100.00 

11 

35. 

25.00 

i c 

36. 

25.00 

u 

37. 

25.00 

l < 

38. 

25.00 

t ( 

43 

• • • .••••••♦» 

26.25 

i ( 

44. 

26.25 

{( 

45. 

26.25 

ti 

46. 

21.25 


27 Square 3162: 


Lot 

43. 

. 9.00 

(C 

44. 

. 10.84 

u 

45. 

. 10.84 

Ci 

46. 

. 10.84 


assessed as 
Benefits. 

Square 2977: 


Lot 28. 23 00 

“ 29. 23.00 

“ 30. 22.00 

“ 92. 23.00 

“ 91. 26.00 

Square 3162: 

Lot 25. 9.00 

“ 26. 10.84 

“ 27. 10.84 

“ 28. 10.84 

“ 29. 10.84 

30. 10.84 

“ 31. 10.84 

“ 32. 10.84 

“ 33. 10.84 

“ 34. 10 84 

“ 35. 10 84 

“ 36. 9.00 

Square 2977: 

Lot 37. 11.00 

“ 38. 11.50 

“ 39. 11.50 

“ 40. 11.50 

“ 41. 11.50 

“ 42. 11.50 

“ 43. 11.50 

“ 44. 11.50 

“ 82. 11.50 

“ 83. 11.50 

“ 84. 13.00 

Square 3163: 

Lot 7. 9.00 

“ 8. 10.84 

“ 9. 10.84 

“ 10:. 10.84 
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Amount 


i 

Amount 


assessed as 



assessed as 



Benefits. 


i 

Benefits. 


Square 3162 

• 

• 


Square 316| 

h 

Lot 

47. 

10.84 

Lot 

ii.! 

. 10.84 

C l 

48. 

10.84 

i c 

12.j 

. 10.84 

11 

49. 

10.84 

i i 

13.j 

. 10.84 

l i 

50. 

10.84 

i i 

14.1 

. 10.84 

i i 

51. 

10.84 

i i 

15.i 

. 10.84 

i i 

52. 

10.84 

< 6 

16.j 

. 10.84 

i i 

53. 

10.84 

t i 

17.! 

. 10.84 

< i 

54. 

9.00 

L i 

18. 

9.00 


Square 2977: 



i 

i 

Square 2976 

• 

• 

Lot 

47. 

11.50 

Lot 

47. 

. 10.84 

i t 

48. 

11.50 

i < 

48. 

. 10.84 

t i 

49. 

11.50 

t c 

49. 

. 10.84 

t i 

50. 

11.50 

t i 

50. 

. 10.84 

i t 

51. 

11.50 

i i 

51. 

. 10.84 

i i 

52. 

11.50 

t i 

52. 

. 10.84 

i i 

53 . 

11.00 

i c 

53. 

10 84 

l i 

78. 

13.00 

11 

54. 

. 10.84 

C C 

79. 

11.50 

u 

55. 

. 10.84 

i i 

80. 

11.50 

it 

56. 

. 10.84 

l i 

81. 

11.50 

i t 

57. 

. 10.84 




6 i 

58. 

9.55 


Square 3162: 



Square 3203: 


Lot 

61. 

9.00 

Lot 

80. 

. 98.15 

i l 

62. 

10.84 

<6 

81. 

!. 45.00 

l i 

63. 

10.84 

i i 

82. 

1. 70.82 

t ( 

64. 

10.84 

l < 

83. 

L 70.82 

( ( 

65. 

10.84 

U 

84. 

. 45.00 

( ( 

66. 

10.84 

i i 

85. 

. 70.82 

a 

67. 

10.84 

i t 

86. 

j. 70.82 

c c 

68. 

10.84 

(( 

87. 

1. 70.82 

a 

69. 

10.84 

a 

88. 

j. 70.82 

i i 

70. 

10.84 

i c 

89. 

1. 45.00 

(t 

71. 

10.84 

n 

90. 

L 98.15 

c i 

72. 

9.00 

a 

67. 

L 106.25 




tc 

93. 

!. 70.00 




a 

94. 

. 70.00 
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Amount 



Amount 



assessed as 



assessed as 



Benefits. 



Benefits. 


Square 2977 

• 

• 


Square 3203 

• 

m 

Lot 

60. 

. 11.00 

Lot 

95. 

96.25 

11 

61. 

. 11.50 

11 

96. 

. 96.25 

i i 

62. 

. 11.50 

11 

97. 

. 96.25 

a 

63. 

. 11.50 

i 6 

98. 

. 96.25 

t i 

64. 

. 11.50 

i i 

51. 

. 62.50 

i c 

65. 

. 11.50 

i i 

52. 

. 62.50 

i i 

66 . 

. 11.50 




11 

67. 

. 11.50 




i i 

68 . 

. 11.50 


• 


u 

69. 

. 11.50 




11 

70. 

. 11.50 




a 

71. 

. 13.00 




28 

Square 3202: 



Square 3202: 


Lot 

2 . 

. 62.50 

Lot 190. 

. 90.00 

i t 

3. 

. 62.50 

i i 

191. 

. 90.00 

i t 

4. 

. 62.50 

i i 

192. 

. 90.00 

t i 

5. 

. 62.50 

t i 

193. 

. 90.00 

4 t 

6 . 

. 62.50 

i i 

194. 

. 90.00 

i t 

7. 

. 62.50 

i 6 

195. 

. 90.00 

i i 

8 . 

. 62.50 

11 

196. 

. 90.00 

a 

9. 

. 62.50 

i l 

197. 

. 90.00 

i i 

10 . 

. 62.50 

L i 

198. 

. 90.00 

11 

11 . 

. 62.50 

C i 

199. 

. 90.00 

11 

12 . 

. 62.50 

i i 

200 . 

. 90.00 

11 

13. 

. 62.50 

i t 

201 . 

. 90.00 

<1 

14. 

. 62.50 

i t 

202 . 

. 90.00 

11 

15. 

. 62.50 

l c 

179. 

. 83.00 

i i 

16. 

. 62.50 

ic 

180. 

. 83.00 

l c 

17 . 

. 62.50 

i i 

181. 

. 83.00 

C i 

18. 

. 62.50 

11 

182. 

. 83.00 

a 

26. 

. 50.00 

6 i 

185. 

. 81.00 

c t 

27 . 

. 50.00 

t i 

186. 

. 102.00 

11 

28. 

. 50.00 




i i 

29.'. 

. 50.00 


Square 3201: 


tc 

30. 

. 50.00 

Lot 

4 . 

. 73 . 05 

a 

31. 

. 50.00 

a 

5 . 

. 72.90 

i c 

32 . 

. 50.00 

a 

6 . 

. 104.07 
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I 

i 

I 


Lot 

Amount 
assessed as 
Benefits. 

Square 3202: 

33 50.00 

Lot 

a 

Square 3201 

7. 

Amount 
ssessed as 
Benefits. 

1 

104 07 

< i 

34. 

50.00 

i 6 

8 . 

*•••««« 

72.90 

i i 

35. 

50.00 

l i 

9. 


103 95 

i c 

36. 

50.00 

i l 

10 . 


103.95 

t i 

37. 

50.00 

i i 

11 . 


72 90 

t c 

38. 

50.00 

it 

12 . 


103.95 

l i 

39. 

50.00 

i i 

13. 


103.95 

i l 

40. 

50.00 

l i 

14. 


72.90 

c t 

41. 

50.00 

i i 

15. 


103 95 

t i 

42. 

50.00 

i i 

16. 


103.95 

i i 

207. 

70.00 

i i 

17. 

. 

72.90 

i i 

208. 

55.00 

i i 

18. 


103.90 

i l 

209. 

55.00 

t i 

19. 


103 90 

l t 

210 

55 00 

l i 

20 . 


72 90 

i i 

805. 

5.00 

i l 

21 . 

. 

103 95 

i1 

140 . 

50.74 

a 

22 . 

. 

103.95 

i t 

141. 

56.66 

i i 

23. 

. 

72.90 

it 

142. 

56.66 

11 

24. 


118.65 

i l 

143. 

36.00 

a 

67. 


12 15 

i l 

144. 

56.66 

11 

68 . 


14.66 

l t 

145 

56.66 

i i 

69. 


14.66 

l l 

146. 

36.00 

a 

70. 


14.66 

(t 

147. 

56.66 

11 

71. 


14.66 

l 6 

148 . 

56.66 

t i 

72. 


14.66 

l t 

149. 

36.00 

i i 

73. 

. 

14.66 

i i 

150. 

56.66 

L i 

74. 

. 

14.66 

it 

151. 

56.66 

i t 

75. 


14.66 

i l 

152. 

36.00 

i i 

76. 

. 

14.66 

l i 

153. 

56.66 

i i 

77. 


14.66 

i l 

154. 

56.66 

i i 

78. 


14.66 

ti 

155. 

36.00 

t 6 

79. 

• • • 

14.66 

u 

156. 

56.66 

it 

80. 


14.66 

i c 

203. 

56.66 

i l 

81. 


14.66 

a 

204. 

56.66 

a 

82. 


14.66 

a 

205. 

56.66 

a 

83. 


14.66 

ct 

206. 

78.00 

a 

84. 


14.66 

(C 

187. 

129.90 

a 

85. 

. 

14.66 

a 

188. . 

90.00 

a 

86 . 


14.66 

it 

189_'. 

90.00 

a 

87. 


14.66 
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Amount Amount 

assessed as assessed as 

Benefits. Benefits. 


29 

Square 3201: 



Square 3157: 


Lot 

88. 

12.15 

Lot 

31. 

50.00 

it 

25. 

19.78 

a 

32. 

50.00 

i t 

26. 

12.15 

11 

33. 

50.00 

i i 

27. 

17.33 

i i 

34. 

58 00 

i i 

28. 

17.33 

i i 

40. 

50.00 

i i 

29. 

12.15 

i i 

41. 

50.00 

a 

30. 

17.33 

11 

42. 

88.00 

i c 

31. 

17.33 

11 

43. 

68.00 

t i 

32. 

12.15 

i t 

44. 

94.00 

t i 

33. 

17.33 

t i 

1. 

84.00 

l i 

34. 

17.33 




l ( 

35. 

12.15 


Square 3202: 


l i 

36. 

17.33 

Lot 

20. 

37.50 

t i 

37. 

17.33 

a 

21. 

37 50 

i i 

38. 

12.15 

t i 

22. 

37.50 

l1 

39. 

17.33 

a 

23. 

37.50 

it 

40. 

17.33 

i t 

24. 

37.50 

it 

41. 

12 15 

u 

25. 

37.50 

t t 

42. 

17.33 


i t 

t i 

43 . 

44 . 

17.33 

12.15 


Square 3158: 


i l 

45. 

12.25 

Lot 

2 (remainder) 

41.25 

i i 

46. 

12.20 

11 

15. 

37.50 

i i 

47. 

12.25 

t i 

16. 

37.50 

i l 

48. 

17.33 

t i 

17. 

37.50 

a 

49. 

17.33 

a 

18. 

37.50 

a 

50. 

12.25 

a 

19. 

37.50 

t i 

51. 

17.33 

ct 

20. 

37.50 

i t 

52. 

17.33 


Square 3159: 


t i 

53. 

12.15 



a 

54. 

17.33 

Lot 

2. 

50.00 

a 

55. 

17.33 

a 

3. 

70.00 

a 

56. 

12.15 




11 

57. 

17.33 

Parcel 102/102 .... 

400.00 

a 

a 

58 . 

59 . 

17.33 

12.25 


Square 3160: 


a 

60. 

17.33 

Lot 

78. 

15.00 

a 

61. 

17.33 

a 

79. 

15.00 

a 

62. 

12.20 

a 

80. 

15.00 

a 

63. 

17.33 

a 

81. 

15.00 
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Amount 
assessed as 
Benefits. 

Amount 
assessed as 

Benefits. 

; 


Square 3201: 



Square 3155: 

i 

; 

j 

Lot 

64. 

17.33 

Lot 806. 

132.42 

a 

65. 

12.15 




i t 

66. 

19.78 



i 


Square 3202: 



Square 2989: 


Lot 

43. 

12.50 

Lot 

58. 

48.00 

t i 

44. 

12.50 

i i 

59. 

36.00 

i % 

45. 

12.50 

i i 

60. 

36.00 

tt 

46. 

12.50 

i i 

61. 

36.00 

t1 

47. 

12.50 

i t 

62. 

36.00 

t t 

48 . 

12.50 

i t 

63. 

36.00 

t l 

1. 

12.50 

c c 

64. 

36.00 

i t 

62. 

21.03 

ti 

65. 

36.00 

i t 

63. 

12.50 

i i 

66. 

36.00 

t i 

64. 

12.50 

l c 

67. 

36.00 

i t 

65. 

12.50 

a 

90.! 

38.00 

t i 

66. 

12.50 

i i 

68.! 

75.00 


30 

Reservation 346... 
Reservation 345... 

Square 3157 


i c 
i i 
t i 


303 

180 


00 

00 


Lot 


<< 


l t 


Lot 

10 

(remainder) 

229.25 

t c 

u 

11 

do. 

125.00 

u 

i i 

12 

do. 

125.00 


C l 

13 

do. 

125.00 


a 

14 

do. 

125 00 

Lot 

t ( 

15 

do. 

125.00 

11 

a 

16 

do. 

125.00 

it 

a 

17 

do. 

125.00 

it 

a 

18 

do. 

125.00 

a 

a 

19 

do. 

125.00 

tt 

«< 

20 

do. 

125.00 

tt 

u 

21 

do. 

197.00 

it 

Parcel 

101/32 (re- 


tt 

tt 


mainder).3662.50 


<< 

tt 


107.! 60.00 

804 .1 75.00 

805 .| 90.00 

i 

Square 2980:! 

27.! 150.00 

31 .1 97.50 

32 .' 132.00 

33 .| 132.00 

34 . j 126.00 

l 

i 

Square 3162: | 

19 .! 58.00 

20 .! 50.00 

21 .! 50 00 

22 .j 50.00 

23 .i 50.00 

24 .! 40.00 

55 .! 40.00 

56 .! 50.00 

57 .1 50.00 

58 .| 50.00 

59 .| 50.00 

60 .i 70 00 
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Amount 
assessed as 
Benefits. 


Square 2985: 


Lot 

8 

(remainder) 

130.00 

< i 

9 

do. 

80 00 

i t 

10 

do. 

130.00 

11 

11 

do. 

130.00 

i c 

12 

do. 

80.00 

i i 

13 

do. 

150.00 

C i 

3 

do. 

480.00 


Parcel 101/30 .6874.00 

“ 101/28 .7351.40 

Parcel 101/29 (re¬ 
mainder ) .23,557.40 

Square 3160: 

Lot 76... 140 00 

“ 77. 140.00 

“ 819. 100.00 

“ 820. 100 00 

Square 3161: 

Lot 18. 61 50 

“ 19. 78 00 

“ 20. 78.00 

“ 21... 78 00 

“ 22. 144.00 

“ 53. 57.00 

“ 54. 78.00 

“ 55. 78.00 

“ 56. 78.00 

“ 57. 78.00 

“ 58. 105.90 


31 Square 2939: 

Lot 801. 

“ 802. 


Amount 
assessed as 
Benefits. 


Square 2977: 


Lot 

85. 

. 48.00 

c i 

86 . 

. 46.00 

i 6 

87. 

. 46.00 

i i 

88 . 

. 46.00 

6 i 

89. 

. 46.00 

i ( 

90. 

. 48.00 

( l 

72. 

. 48.00 

i C 

73. 

. 46.00 

l l 

74. 

. 46.00 

i 6 

75. 

. 46.00 

i i 

76. 

. 46.00 

6 i 

77. 

. 46 00 


Parcel 101/21 (re¬ 
mainder) .9782.00 

Parcel 101/12 (re¬ 
mainder) .3100.00 

Square 2986: 

Lot 815. 120.00 

“ 816. 216.75 

Square 2938: 

Lot 816. 200.00 

“ 811. 100.00 

“ 812. 9.25 

“ 813. 91.25 

“ 814. 100.00 

“ 815. 125.00 

Lot 810 (remainder) 

(part being taken 
under another pro¬ 
ceeding) . 25.00 

Square 3155: 

19.67 
18.00 


238.80 Lot 33 
100.00 “ 34 
















































i 
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i 

i 

i 


Amount 
assessed as 
Benefits. 

Square 2939: 

Lot 803 (remainder) 

(part being taken 
under another pro¬ 


ceeding) . 100 00 

Parcel 101/19 .2000.00 

Parcel 101/27 .2000.00 

Square 2984: 

Lot 800. 847.25 

Square 2983: 

Lot 5. 185.00 

Square 3155: 

Lot 1. 40 00 

“ 19. 26.00 

“ 20. 25.00 

“ 21. 25.00 

“ 22. 25.00 

“ 23. 25.00 

Square 3156: 

Lot 1. 61.00 

“ 21. 25.00 

“ 22. 25.00 

“ 23. 25.00 

“ 24. 25.00 

“ 25. 

Square 3155: 

Lot 24. 16.00 

“ 25. 16 00 

“ 26. 16.00 

“ 27. 16.00 

“ 28. 16.00 

“ 29. 16.00 


| Amount 
assessed as 
| Benefits. 


Lot 

Square' 3155: 

35. 

i 

! 

18.00 

i i 

36. 

; 18.00 

t i 

37. 

| 18.00 

L L 

38. 

18.00 

L t 

39. 

18.00 

l L 

40. 

18.00 

a 

41. 

18.00 

i i 

42. 

1 18.00 

i i 

43. 

[ 18.00 

i c 

15. 

, 25 00 

i i 

16. 

25.00 

l i 

17. 

. 25.00 

i i 

18. 

. 25 00 

Lot 

Square 2989: 

108. 

. 18.00 

< t 

109. 

. 18.00 

L L 

110. 

. 18.00 

i l 

Ill. 

. 18.00 

i i 

112. 

. 18.00 

L L 

113. 

. 18.00 

L l 

114. 

. 18.00 

i i 

115. 

. 18.00 

i l 

116. 

. 18.00 

i L 

117. 

. 18.00 

C i 

802. 

. 16.00 

l 6 

69. 

. 18.00 

i ( 

70. 

. 18.00 

i i 

71. 

. 18.00 

a 

72. 

. 18.00 

6 i 

73. 

. 18.00 

6 i 

74.! 

. 18.00 

6 < 

75.! 

. 18.00 

11 

76.1 

. 18.00 

a 

77.! 

. 18.00 

c c 

78.! 

. 18.00 

Li 

135.! 

. 18.00 

a 

132. 

. 24.00 


i 


3—5319 a 
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34 

Amount 
assessed as 
Benefits. 


Square 3155: 


Lot 

30. 

15.00 

i i 

31. 

16.50 

a 

44. 

17.00 

i t 

45. 

17.00 

£ £ 

46. 

17.00 

a 

47. 

17 00 

Lot 

Square 2989: 

30. 

20.00 

£ £ 

31 

20.00 

£ £ 

32. 

20.00 

£ £ 

33. 

20.00 

£ £ 

34. 

20.00 

£ £ 

35. 

20 00 

££ 

36. 

20.00 

£ £ 

37. 

20.00 

£ £ 

38. 

20 00 

32 

Parcel 101/35 . 

200 00 

Lot 

i 

Square 3156: 

6. 

40 00 

££ 

7. 

30.00 

£ £ 

8. 

22.00 

££ 

9. 

22.00 

£ £ 

10. 

22.00 

££ 

11. 

22.00 

£ £ 

12. 

22.00 

££ 

13. 

22.00 

££ 

14. 

22.00 

££ 

15. 

22.00 

£ £ 

16. 

22.00 

££ 

17. 

22 00 

££ 

18. 

22.00 

£ £ 

19. 

25.00 

££ 

20. 

30.00 

££ 

21. 

40.00 


Amount 
assessed as 
Benefits. 


Square 2989: 

Lot 133. 

20.00 

£ £ 

134. 

20 00 

££ 

94. 

20.00 

£ £ 

95. 

20.00 

£ £ 

96. 

20.00 

£ £ 

97. 

20.00 

£ £ 

98. 

20.00 

£ £ 

99. 

20.00 

£ £ 

100. 

20.00 

£ £ 

101. 

20.00 

£ £ 

102. 

20.00 

Lot 

Square 3156: 

2. 

27.11 

££ 

3. 

43.37 

£ £ 

4. 

54 21 

££ 

5. 

83.68 


Square 3157: 


Lot 

30. . . 


156 00 

Lot 

22 (remainder) 

180.00 

£ £ 

23 

do. 

150 00 

£ £ 

24 

do. 

150 00 

£ £ 

• 25 

do. 

150.00 

£ £ 

26 

do. 

150 00 

£ £ 

27 

do. 

150 00 

££ 

28 

do. 

150.00 

£ £ 

29 

do. 

180.00 


Square 3158: 


Lot 

3 (remainder) 

150.00 

££ 

4 

do. 

150.00 

££ 

5 

do. 

150.00 

££ 

6 

do. 

150.00 

££ 

7 

do. 

150.00 

££ 

8 

do. 

150.00 

££ 

9 

do. 

150.00 

££ 

10 

do. 

157.00 
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Amount 
assessed as 
Benefits. 


i Amount 
assessed as 
^Benefits. 



Square 3157: 



Square 3158: 


Lot 

2. 

30 00 Lot 

12. 

47.10 

i t 

3. 

25.00 

i i 

13. 

50.00 

11 

4. 

25.00 

l i 

14. 

50.00 

i c 

5. 

25.00 

i i 

1 (remainder) 

22.00 

i t 

6. 

25.00 




<< 

7. 

25.00 


Square 3159: 


11 

a 

8. 

9. 

25.00 

30.00 

Lot 

1 (remainder) 

265 00 





Square 3158: 



Square 2985: 


Lot 

1 (remainder) 

200.00 

Lot 

14. 

21.00 




c t 

15. 

34 00 





Total . 93,802.09 

WAW. ! 

| 

33 Order Ratifying and Confirming Verdict in Part. 

Filed November 19, 1929. j 

j 

**####:# 

i 

I 

i 

On motion of the Commissioners of the District of Co¬ 
lumbia, petitioners herein, by their counsel, it is^ by the 
Court, this 19th day of November, 1929, ordered: 

That the verdict of the condemnation jury heretofore re¬ 
turned herein, and the awards and assessments for bene¬ 
fits contained in said verdict, be, and the same hereby are, 
in all respects, finally ratified and confirmed, as to :j 

Square 3158: Lot 1 . Square 3159: Lot 1 . Parcels : 
101/29, 101/21, 101/12, 101/32, 101/31. I Square 
3157: Lots 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, and 30. j Square 
3158: Lots 2, 3, 4, 5, 6, 7, 8, 9, 10, 11. j Square 
2985: Lots 13, 12,11,10, 9, 8, and 3. 

i 

| 

And it is further ordered that the assessments for bene¬ 
fits contained in said verdict, as to other properties not 
specifically mentioned herein, be, and the same are hereby 
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exempt from the operation of this order, and shall remain 
in status quo until the passing of further orders in this 
case. 

And it is further adjudged, ordered and decreed that 
upon the payment of the said several awards to the 

34 parties thereto entitled, or into the Registry of the 
Court, in accordance with the provisions of Section 

491n of the Code of Law for the District of Columbia, the 
several pieces or parcels of land mentioned and described 
in said verdict shall become and be the property of the 
District of Columbia, for the purpose of the extension of 
Peabody, Oglethorpe and 8th Streets, Northwest, in the 
District of Columbia, for which this proceeding was insti¬ 
tuted. 

Bv the Court. 

WENDELL P. STAFFORD, 

Justice . 

Memorandum. 

December 5, 1929.—Notice and Order of Publication to 
Property Owners Assessed for Benefits—signed and filed. 

Order Extending Time for Filing Exceptions as to Benefits. 

Filed December 18, 1929. 

******* 

Upon application of the owners of Lot 30, Square 3157; 
Lots 13 and 14, Square 3158; Lots 51 and 52, Square 3203; 
Lots 97, 98, 99, 100, 101, 102, 132, 133, 134, 94, 95 and 96, 
Square 2989; Lots 802, 68, 107, 804 and 805, Square 2989; 
Lots 109 and 110, Square 3203; Lot 806, Square 3202; lots 
20 to 25, both inclusive, lots 155 and 156, lots 43, 44, 45, 46, 
47 and 48, lot 1, lots 140 to 156, both inclusive, lots 26 to 
42, both inclusive, Lot 805, Lots 809, 211, 212, 213, 214 and 
62, Lots 2 to 18, all in Square 3202, by their counsel, it is, 
by the Court, this 18th day of December, 1929, ordered: 

That the time heretofore fixed for the filing of ex- 

35 ceptions and objections to the benefits assessed in 
the verdict of the jury be, and the same hereby is, 

extended to the 27th day of December, 1929 as to them. 

By the Court. 

ALFRED A. WHEAT, 

Justice. 
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Motion to Vacate. 

\ 

Filed December 18, 1929. 

I 

*####** 

Now comes Jerome P. Friedlander, trustee under deed 
in trust dated June 3, 1929, and recorded among the Land 
Records of the District of Columbia as Instrument No. 23 
of June 4, 1929, appearing specially for the purpose of this 
motion and none other, and showing to the Court that he 
is as such trustee, and not in his own right, or otherwise, 
the owner of the lands and premises described in the ver¬ 
dict heretofore filed in the above-entitled cause as Lot num¬ 
bered eight hundred (800) in Square numbered three thou¬ 
sand one hundred and fifty-nine (3,159), and has been as 
such trustee the owner thereof continuously since, to-wit, 
the said 4th day of June, A. D. 1929; and further' showing 
to the Court that nothing appears of record in this cause 
to show that notice of the assessment for benefits against 
the said Lot was given by the Commissioners of i the Dis¬ 
trict of Columbia by registered letter, or otherwisb, mailed 
to the last-known address of the owner thereof, or even of 
the person listed on the records of the Assessor o^ the Dis¬ 
trict of Columbia as the owner thereof, or who is the owner 
or the person so listed, or what is the last-known; address 
of such owner or person. 

Moves the Court to quash, vacate, set aside, | and for 
naught hold the said assessment as void and ineffec- 
36 tive for want of notice to him. 

W. C. SULLIVAN, 

Attorney for Jerome P. Friedlander, 
trustee under deed in trust] dated 
June 3,1929, and recorded among the 
Land Records of the District j of Co¬ 
lumbia as Instrument No. 23 6f June 
4, 1929, appearing specially for the 
purposes of this motion and none 
other. 

i 

I 

District of Columbia, ss: 

I, Jerome P. Friedlander, on oath say that I h|ave read 
the foregoing and annexed motion, that I am the person 
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named therein as trustee under deed in trust dated June 3, 
1929, and recorded among* the Land Records of the District 
of Columbia as Instrument No. 23 of June 4, 1929, that I 
make this affidavit in my said capacity, that I know the 
contents of the said motion, that the matters and things 
therein set forth as of personal knowledge are true, and 
those set forth upon information and belief I believe to be 
true. 

JEROME P. FRIEDLANDER. 

Subscribed and sworn to before me this 18th day of 
December, A. 1). 1929. 

[seal.] william f. McDonnell, 

Notary Public in and for the 
' District of Columbia. 

Motion to Vacate. 

Filed December 18, 1929. 
#**#*♦* 

Now comes Jerome P. Friedlander, trustee under deed 
in trust dated June 3, 1929, and recorded among the Land 
Records of the District of Columbia as Instrument No. 23 
of June 4, 1929, appearing specially for the purposes of 
this motion and none other, and showing to the Court that 
on, to-wit, the 4th day of June, 1929, he became the 
37 owner as such trustee, and not otherwise, of lands 
and premises described in the verdict heretofore 
filed in the above-entitled cause as Lot numbered eight 
hundred (800) in Square numbered two thousand nine hun¬ 
dred and eighty-four (2,984) and Lot numbered five (5) in 
Square numbered two thousand nine hundred and eighty- 
three (2,983) and continued as such trustee to be the owner 
thereof until, to-wit, the 18th day of July, A. D. 1929, when 
by deed bearing the said date and duly recorded among the 
Land Records of the District of Columbia on the 23rd day 
of July, A. D. 1929 in Liber numbered six thousand three 
hundred and fifty-one (6,351) at Folio numbered four hun¬ 
dred and sixteen (416) thereof, he as such trustee con¬ 
veyed to the United States of America said Lots numbered 
5 in said Square numbered 2983, and also part of said Lot 
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i _ 

numbered 800 in Square numbered 2,984, being the West 
two hundred and thirty (230) feet frontage thereof on 
Quackenbos Street, out of a total frontage of four hundred 
and ten (410) feet for the said Lot on the said Quackenbos 
Street, and since, to-wit, the said 18th day of Jdly, A. D. 
1929 he has not been in any capacity the owner of any part 
of said Lot numbered 5, or in any other capacity than as 
such trustee of any part of said Lot numbered 800, except 
the East one hundred and eighty (180) feet frontage on 
Quackenbos Street of the said Lot numbered $00; and 
further showing to the Court that the only notice to him 
of the proceedings in the above-entitled cause, or;any part 
thereof, consists of a notice directed to “Jerome 3P. Fried- 
lander, Tr., 1518 K Street, N. W., Washington, D.jC.,” and 
stating that the verdict in said cause “ assessed benefits 
against Lots 800 and 5, Squares 2984 and 2983, parcel —, 
in the amount of $1,032.25 ”, without any segregation of the 
said assessments as against the said lots, or any showing 
whether the same covers Lots 800 and 5 in both of the said 
squares or one of the said lots in each of the said 
38 squares, or if the latter which Lot is pi which 
square; and further showing to the Cqurt that 
nothing appears of record in this cause to show that notice 
of the assessment for benefits against the said j Lot was 
given by the Commissioners of the District of Columbia 
by registered letter, or otherwise, mailed to the last-known 
address of the owner thereof, or even of the person listed 
on the records of the Assessor of the District of Columbia 
as the owner thereof, or who is the owner or the person so 
listed, or what is the last-known address of such owner or 
person: 

Moves the Court to quash, vacate, set aside,! and for 
naught hold the same assessment as void and ineffective 
for want of notice to him. 

W. C. SULLIVAN, 
Attorney for Jerome P. Friedlander, 
trustee under deed in trust dated 
June 3,1929, and recorded among the 
Land Records of the District of Co¬ 
lumbia as Instrument No. 23 q/ June 
4, 1929, appearing specially for the 
purposes of this motion arid none 
other . 
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District of Columbia, ss: 

I, Jerome P. Friedlander, on oath say that I have read 
the foregoing and annexed motion, that I am the person 
named therein as trustee under deed in trust dated June 3, 
1929, and recorded among the Land Records of the District 
of Columbia as Instrument No. 23 of June 4, 1929, that I 
make this affidavit in my said capacity, that I know the 
contents of the said motion, that the matters and things 
therein set forth as ol‘ personal knowledge are true, and 
those set forth upon information and belief I believe to 
be true. 

i JEROME P. FRIEDLANDER. 

39 Subscribed and sworn to before me this 18th day 
of December, A. D. 1929. 

[seal.] william f. McDonnell, 

Notary Public in and for the 

District of Columbia. 

Exceptions and Objections to Verdict. 

Filed December 28, 1929. 
#***#*• 

Come now the owner of Lot 30, Square 3157; Lots 13 and 
14, Square 3158; Lots 51 and 52, Square 3203; Lots 97, 98, 
99, 100, 101, 102, 132, 133, 134, 94, 95 and 96, Square 2989; 
Lots 802, 68, 107, 804, and 805, Square 2989; Lots 109 and 
110, Square 3203; Lot 806, Square 3202; Lots 20 to 25; 
both inclusive, Lots 43, 44, 45, 46, 47 and 48, Lot 1, Lots 140 
to 156, both inclusive, Lots 26 to 42, both inclusive, Lot 
805, Lots 809, 211, 212, 213, 214 and 62, Lots 2 to 18, all in 
Square 3202, which said property was assessed benefits 
under the terms of the verdict filed in the above entitled 
cause, appearing specially for the purpose of this motion 
and none other, by their counsel, and except and object to 
the verdict of the jury herein so far as it attempts to as¬ 
sess for alleged benefits their aforesaid property, and move 
the court to set aside said verdict so far as it attempts to 
assess their aforesaid property, and for reasons therefor 
state as follows: 

First. That said yerdict is contrary to the evidence. 
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Second. That said verdict is contrary to the height of 
the evidence. 

Third. That the assessments against their property are 
unreasonable. 

Fourth. That the assessments against their property are 
confiscatory. 

40 Fifth. That the assessments against*their!property 
are not in proportion to benefit actually accruing to 
such property as a result of the proposed condemnation, 
if, indeed, any benefits accrue. 

Sixth. That these owners did not appear at thb trial of 
this cause, nor have they been given the opportunity to be 
heard therein. 

Seventh. That the assessments for benefits were not 
levied in accordance with the actual benefits accruing to the 
properties so assessed. 

Eighth. That many properties which were benefited in 
fact were not found to be benefited by the verdict of the 
jury. j 

Ninth. That the benefits were not equally distributed by 
the jury, according to law. 

JAMES C. WILKEJS, 
Attorney for the owners of the \ above 
described property appearing spe¬ 
cially for the purpose of filing these 
exceptions and motion, and none 
other. 

Affidavit of Martha F. Buckley and. Maggie Polwarth. 

j 

Filed June 26, 1930. 


* 


* 


# 


District of Columbia, ss: 

Comes now Martha F. Buckley and Maggie Polwarth, 
who, being first duly sworn, depose and say as follows: 

That they are the same parties as those named as the 
owners of certain property in the petition of condemnation 
filed herein; that they neither received nor had apy notice 
of the institution or pendency of the proceedings herein 
until after the verdict of the jury was returned; j that the 
first notice received was one from the Commissioners of 
the District of Columbia, petitioners herein, notifying 
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affiants that certain assessments had been made 
41 against certain land, the title, to which is in their 
name; that they have been informed that the peti¬ 
tion gives the address of each of them as being “807 - 15th 
Street, X. AW’ and that the return of the Marshal herein 
on June 24th, 1929, shows: 

“Not to be found 1. Martha F. Bucklev, 807 - 15th St. 
N.W.” 


******* 

“Personallv 15. John C. Phillips, 859 Van Buren St. 
N.W.” 


* * * * * * * 

“Not to be found 40. Maggie Polwarth, 807 - 15th St. 
N.W.” 

That certain of the property involved herein, which is 
in the name of affiants, was formerly owned by John C. 
Phillips, but said property was sold by said Phillips and 
conveyed to one F. Magruder Turner, who in turn sold it 
and conveyed it to affiants on April 9th, 1929, which con¬ 
veyance was recorded in the Office of the Recorder of Deeds 
of the District of Columbia as instrument number 182 of 
April 17th, 1929; and that affiants are informed that these 
proceedings were not instituted until thereafter, on, to wit, 
May 7th, i929. 

That from May 7th, 1929, aforesaid, to June 24th, 1929, 
the date of the return of the Marshal, affiants were dailv 
during office hours at the office of B. F. Saul Company at 
925 - 15th Street, X. W., where service could easily have 
been had on either or both of affiants; that neither has 
ever been employed or resided at S07 - 15tli Street, X. W., 
aforesaid, nor do thev know whv their address should have 
been given as that street number; and that the address of 
affiant, Martha F. Buckley, appears in both the telephone 
and citv directories and could easilv have been ascertained, 
and service easily obtained upon her at the address so 
given. 

MAGGIE POLWARTH. 

MARTHA F. BUCKLEY. 
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42 Subscribed and sworn to before me thisj 26" day 
of June, 1930. 

G. MYRTLE ROBEY, |[seal.] 
Notary Public, t>. C. 

i 

I 

Affidavit of J. Dallas Grady as to Assessments for\Benefits. 

i 

Filed June 26, 1930. 

I 

# # * # # # , # 

Comes now J. Dallas Grady, who, being first duly sworn, 
deposes and says as follows: 

That affiant is engaged in the real estate business, having 
offices in the Denrike Building, this city; that lie;has been 
engaged in the general real estate business in the District 
of Columbia for the past twenty-two years; that during 
tin's time he lias purchased, sold and appraised| both im¬ 
proved and unimproved properties in all parts of the Dis¬ 
trict of Columbia; that he has had a great dealj of expe¬ 
rience since the period of the war in dealing ill and ap¬ 
praising property similar to the property involved in this 
proceeding, that is to say, modest priced residential prop¬ 
erties; that, he has, as appraisal representative pf the B. 
F. Saul Company, and for other parties, appraised prop¬ 
erty in this particular area for first trust purposes; that he 
has known of the property referred to herein pripr to any 
improvement thereof; and that he has sold approximately 
three hundred acres of ground in this immediate yicinitv in 
the past five years. 

That there has been exhibited to him by counsel a plat 

showing the awards for damages and assessments for 

benefits as found by the verdict of the jury in this case; 

that he has made a careful studv of the same and! that as a 

%> 

result thereof has concluded as follows: 

43 First. That the jury was in error in extending the 
benefits one square eastwardly along j Peabody 

Street while extending benefits into the fifth square to the 
north along Eighth Street for the following reasons: 

(a) The cost of opening Peabody Street exceeded the 
cost of opening Eighth Street. Eighth Street; is being- 
opened approximately nine hundred running feet as com¬ 
pared with approximately thirteen hundred running feet 
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in Peabody Street. Of tlie land taken for Peabody Street, 
ninety feet faced Georgia Avenue and one hundred and 
eighty feet faced Ninth Street; whereas none of the land 
condemned for opening Eighth Street had a frontage on an 
east and west street. 

( b ) The occupants of the property several squares north 
along Eighth Street have no greater use for the opened 
streets than do the parties along Peabody Street the same 
distance eastwardly. Indeed, it is believed that the benefits 
to the north are less justifiable than those to the east in 
view of the fact that Georgia Avenue (a thoroughfare, on 
which the car line is located, zoned first commercial), 
rather than Eighth Street, is the logical outlet to downtown 
from the property to the north. 

Second. At least ninety per cent of the benefits should 
have been assessed back against the property from which 
the land for street purposes was taken, for the following 
reasons: 

(a) Such remaining property was benefited at least to 
that extent. 

(b) Adjacent properties had already contributed by 
dedicating land for all streets within their boundaries. 

( c ) Before the property which was awarded damages 
could be used for its most advantageous use—private 
dwellings—it would have been necessarv to dedicate the 

o v 

streets which were condemned. 

44 (d) Had it not been for the fact that a public 

school was erected on contiguous land (Parcel 101/ 
30), the condemned streets would have remained in private 
ownership until the contiguous land was used for its best 
use, as suggested in “(g)” above, at which time the land 
condemned herein would be dedicated. The school re¬ 
quired water, sewer and gas, and the streets under con¬ 
sideration had to be condemned in order for those services 
to have access to the school building. 

Third. That a gross inconsistency in assessing benefits 
is shown by the assessments against Lots 8, 804, and 805, 
Square 2980, constituting the entire west frontage of Ninth 
Street, between Rittenhouse and Sherman Streets. Lot 8, 
having a frontage of 162.50 feet on Ninth Street (and a 
total street frontage of 212.50 feet) is assessed $95.00; Lot 
805, having a frontage of only 82.5 feet on Ninth Street (and 
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a total street frontage of only 185.5 feet) is assessed 
$100.00; and Lot 804 facing eighty feet on Ninth Street is 
not assessed at all. Obviously if Lot 805 is benefited, Lot 
804, closer to the improvement, is likewise benefited. Also, 
it is obvious that if Lot 805 is to be benefited to the extent 
of $100.00, Lot 8, closer to the improvement and with a 
greater street frontage, should be improved to aj greater 
extent, instead of the lesser sum of $95.00. 

Fourth. If the west frontage of Square 2980 |is bene¬ 
fited, certainly the east side of Square 3161 should be bene¬ 
fited to a greater extent, but the latter property is not as¬ 
sessed benefits at all. 

Fifth. In the judgment of affiant, none of the Tudkerman 
Street frontage between Seventh and Ninth Streets is 
benefited. If the inside lots are benefited, obviouslv Lot 19, 

7 *i 

Square 3163, and Lot 46, Square 2976, at the corner of 
Eighth and Tuckerman Streets, are benefited to aj greater 
extent; but the jury assessed no benefits against these lat¬ 
ter two lots. 

45 Sixth. In the judgment of affiant, Eighth Street 
north of Tuckerman Street, in direct line of 'the con- 
demnation, is benefited to a greater extent that tlje Tuck¬ 
erman Street frontage between Seventh and Ninth Streets. 
Yet, the Tuckerman Street frontage between Seventh and 
Ninth Streets is benefited, and the Eighth Street frontage 
north of Tuckerman Street received no benefit. 

Seventh. The east and the west side of Seventh Street 
between Nicholson and Oglethorpe Streets should be 
equally benefited. Although the jury has benefited the 
west side, Lots 62, 63, 64, 65 and 66 on the east sidd are not 
benefited. 

Eighth. Eighth Street north of Nicholson Street, where 
widened, is assessed benefits at the rate of $12q.00 per 
twenty-five foot lot, but is awarded damages in thej amount 
of $150.00 for the fifteen feet taken from the front; of each 
lot. In other words, each lot receives, net, $25.00. 

The north side of Oglethorpe Street between Fifth and 
Seventh Streets, is made up of a series of twenty-five foot 
lots. The entire street in front of these lots was dedicated 
by the owner thereof. Yet, each lot is assessed $62.50. 

Ninth. In my judgment, the following are the I benefits 
which result from the opening of the streets to the prop¬ 
erty east of Seventh Street: 
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(a) Peabody Street between Seventh and Fifth Streets 
not in excess of $1.00 per front foot, and graduated down 
to fifty cents per front foot eastwardly to Third Street. 

(b) Oneida Place between Seventh and Fifth Streets is 
benefited to the extent of twenty-five cents per front foot. 

(c) Oglethorpe i Street between Seventh and Fifth 
Streets is benefited to the extent of fifty cents per front 

foot, which benefit should be graduated eastwardly 
46 to Fourth Street down to twenty-five cents per front 
foot. 

Tenth. Obviously the jury has not given proper consid¬ 
eration to prior dedications of streets. 

J. DALLAS GRADY. 


Subscribed and sworn to before me this 26" dav of June, 

1930. 


G. MYRTLE ROBEY, [seal.] 
Notary Public, D. C. 


Affidavit of Joseph B. Bowling as to Assessments for 

Benefits . 


Filed June 26, 1930. 

####*•• 


Comes now Joseph B. Bowling, who, being first duly 
sworn, deposes and says as follows: 

That he has been engaged exclusively in the real estate 
business in the District of Columbia for the past twenty- 
one years; that he was salesman and, later, salesmanager, 
in a real estate brokerage firm for a number of years, dur¬ 
ing which time he participated in sales in the market; that 
for a number of years he has been engaged in appraising 
real estate as adviser of purchasers, sellers and parties to 
whom applications have been made for loans to be secured 
upon real estate; that at the present time and for some 
years past he has been Vice-President of the B. F. Saul 
Company and in charge of the appraisals of that company; 
that he is generally familiar with real estate throughout 
the District of Columbia, and that he is particularly fa¬ 
miliar with the property in the vicinity of Eighth and Pea¬ 
body Streets which counsel, whose names are affixed hereto, 
advise him have been assessed for benefits; that he has 



LUTHER H. RE1CHELDERFER ET AL. 


47 


been familiar with the development of said property from 
farm land into an area for modest priced dietached, 

47 semi-detached, group and row houses; that he has 
been called upon to appraise parts of this property 

from time to time in connection with first trust loans made 
upon houses erected or to be erected thereon; and! that he 
is also familiar with many other areas in the District of 
Columbia which are being, or have been, developed simi¬ 
larly to the area under consideration. 

That there has been exhibited to him by counsel a plat 
showing the awards for damages and assessments fbr bene¬ 
fits as found by the verdict of the jury in this case;] that he 
has made a careful study of the same and that as a result 
thereof has concluded as follows: 

First. That the jury was in error in extending the bene¬ 
fits one square eastwardlv along Peabody Street while ex¬ 
tending benefits into the fifth square to the north along 
Eighth Street for the following reasons: 

(a) The cost of opening Peabody Street exceeded the 
cost of opening Eighth Street. Eighth Street ijs being 
opened approximately nine hundred running feet as com¬ 
pared with approximately thirteen hundred running feet 
in Peabodv Street. Of the land taken for Peabodv] Street, 
ninety feet faced Georgia Avenue and one hundred and 
eighty feet faced Ninth Street; whereas none of the land 
condemned for opening Eighth Street had a frontage on 
an east and west street. 

( b ) The occupants of the property several squares north 
along Eighth Street have no greater use for the | opened 
streets than do the parties along Peabody Street the same 
distance eastwardlv. Indeed, it is believed that the benefits 
to the north are less justifiable than those to the east in 
view of the fact that Georgia Avenue (a thbrough- 

48 fare, on which the car line is located, zonbd first 
commercial), rather than Eighth Street, is the logi¬ 
cal outlet to downtown from the property to the north. 

Second. At least ninety per cent of the benefits] should 
have been assessed back against the property from which 
the land for street purposes was taken, for the following 
reasons: 

(a) Such remaining property was benefited at least to 
that extent. 
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( b ) Adjacent properties had already contributed by dedi¬ 
cating land for all streets within their boundaries. 

(c) Before the property which was awarded damages 
could be used for its most advantageous use—private dwell¬ 
ings—it would have been necessary to dedicate the streets 
which were condemned. 

(d) Had it not been for the fact that a public school was 
erected on contiguous land (Parcel 101/30), the condemned 
streets would have remained in private ownership until the 
contiguous land was used for its best use, as suggested in 
“(c)” above, at which time the land condemned herein 
would be dedicated. The school required water, sewer and 
gas, and the streets under consideration had to be con¬ 
demned in order for those services to have access to the 
school building. 

Third. That a gross inconsistent in assessing benefits is 
shown by the assessments against Lots 8, 804, and 805, 
Square 2980, constituting the entire west frontage of Ninth 
Street, between Rittenhouse and Sherman Streets. Lot 8, 
having a frontage of 162.50 feet on Ninth Street (and a 
total street frontage of 212.50 feet) is assessed $95.00; Lot 
805, having a frontage of only 82.5 feet on Ninth Street 
(and a total street frontage of only 185.5 feet) is assessed 
$100.00; and Lot 804 facing eighty feet on Ninth Street is 
not assessed at all. Obviously if Lot 805 is benefited, 
49 Lot 804, closer to the improvement, is likewise bene¬ 
fited. Also, it is obvious that if Lot 805 is to be 
benefited to the extent of $100.00, Lot 8, closer to the im¬ 
provement and with a greater street frontage, should be 
improved to a greater extent, instead of the lesser sum of 
$95.00. 

Fourth. If the west frontage of Square 2980 is benefited, 
certainly the east side of Square 3161 should be benefited to 
a greater extent, but the latter property is not assessed 
benefits at all. 

Fifth. In the judgment of affiant, none of the Tucker- 
man Street frontage between Seventh and Ninth Streets is 
benefited. If the inside lots are benefited, obviously Lot 
19, Square 3163, and Lot 46, Square 2976, at the corner of 
Eighth and Tuckerman Streets, are benefited to a greater 
extent: but the jury assessed no benefits against these lat¬ 
ter two lots. 
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Sixth. In the judgment of affiant, Eighth Street north 
of Tuekerman Street in direct line of the condemnation, 
is benefited to a greater extent than the Tuckermhn Street 
frontage between Seventh and Ninth Streets. |Yet, the 
Tuekerman Street frontage between Seventh aiid Ninth 
Streets is benefited, and the Eighth Street frontage north 
of Tuekerman Street received no benefit. 

Seventh. The east and the west side of Seventh Street 
between Nicholson and Oglethorpe Streets should bp equally 
benefited. Although the jury lias benefited the wjest side, 
Lots 62, 63, 64, 65 and 66 on the east side are not benefited. 

Eighth. Eighth Street north of Nicholson Street, where 
widened, is assessed benefits at the rate of $125.00 per 
twenty-five foot lot, but is awarded damages in the amount 
of $150.00 for the fifteen feet taken from the front of each 
lot. In other words, each lot receives, net, $25.00. j 

The north side of Oglethorpe Street between Fifth 
50 and Seventh Streets, is made up of a series of twenty- 
five foot lots. The entire street in front of these lots 
was dedicated by the owner thereof. Yet, each lpt is as¬ 
sessed $62.50. | 

Ninth. In my judgment, the following are tliej benefits 
which result from the opening of the streets to the property 
east of Seventh Street: 

(a) Peabody Street between Seventh and Fiftlj Streets 
not in excess of $1.00 per front foot, and graduated down 
to fifty cents per front foot eastwardlv to Third Street. 

(b) Oneida Place between Seventh and Fifth Streets is 
benefited to the extent of twenty-five cents per frjont foot. 

( c ) Oglethorpe Street between Seventh and Fifth Streets * 
is benefited to the extent of fifty cents per front fopt, which 
benefit should be graduated eastwardlv to Fourth Street 
down to twenty-five cents per front foot. 

Tenth. Obviously the jury has not given proper con¬ 
sideration to prior dedications of streets. 

JOSPFH B. BOWLING. 


Subscribed and sworn to before me this 26" dayiof June, 
1930. 

G. MYRTLE ROBEY, [seal.] 
Notary Public, if. C . 

4—5319a I 
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51 Amended Motion to Vacate. 

Filed June 26, 1930. 

******* 

Now comes Jerome P. Friedlander, trustee under deed 
in trust dated June 3, 1929, and recorded among the Land 
Records of the District of Columbia as Instrument No. 23 
of June 4, 1929, appearing specially for the purposes of 
this motion and none other, and with leave of Court first 
had and obtained substitutes this motion for his original 
motion to vacate with respect to the hereinafter mentioned 
lands and premises, and showing to the Court that he is as 
such trustee, and not in his own right, or otherwise, the 
owner of the lands and premises described in the verdict 
heretofore filed in the above-entitled cause as Lot num¬ 
bered eight hundred (800) in Square numbered three thou¬ 
sand one hundred and fifty-nine (3,159), and has been as 
such trustee the owner thereof continuously since, to-wit, 
the said 4th day of June, A. D. 1929; and further showing 
to the Court that nothing appears of record in this cause to 
show that notice of the assessment for benefits against the 
said Lot was given by the Commissioners of the District 
of Columbia by registered letter, or otherwise, mailed to 
the last-known address of the owner thereof, or even of the 
person listed on the records of the Assessor of the District 
of Columbia as the owner thereof, or who is the owner or 
the person so listed, or what is the last-known address of 
such owner or person, and further showing to the Court 
that even notice given by registered mail is not sufficient to 
render the addressee or his property subject to the juris¬ 
diction of the Court: 

Moves the Court to quash, vacate, set aside, and for 
naught hold the said assessment as void and ineffec- 

52 tive for want of notice to him. 

, W. C. SULLIVAN, 

Attorney for Jerome P. Friedlander , 
trustee under deed in trust dated 
June 3, 1929, and recorded among 
the Land Records of . the District of 
Columbia as Instrument No. 23 of 
June 4, 1929, appearing specially for 
the purposes of this motion and none 
other . 
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District of Columbia, ss: 

I, William C. Sullivan, on oath say that I am the Attorney 
for Jerome P. Friedlander, trustee, appearing ds above 
stated, and make this affidavit in my said capacity, and I 
verily believe the facts stated in the foregoing and Annexed 
motion to be true. 

WILLIAM C. SULLIVAN. 

; 

Subscribed and sworn to before me this 26th day of 
June, A. D., 1930. 

[seal.] WILLIAM F. McDONNELL, 

Notary Public in and for the 

District of Colombia. 

t i 

Fiat. 

i 

Let this amended motion be filed. 

ALFRED A. WHEAt, 

Chief Justice. 

June 26,1930. j 

Amended Motion to Vacate. 

Filed June 26, 1930. j 

#*##### 

I 

Now comes Jerome P. Friedlander, trustee under deed 
in trust dated June 3, 1929, and recorded among the Land 
Records of the District of Columbia as Instrument No. 23 
of June 4, 1929, appearing specially for the purposes of 
this motion and none other, and with leave of Court first 
had and obtained substituted this motion I for his 
53 original motion to vacate with respect to the herein¬ 
after mentioned lands and premises, and showing to 
the Court that on, to-wit, the 4th day of June, 1929, he be¬ 
came the owner as such trustee, and not otherwise, j of lands 
and premises described in the verdict heretofore; filed in 
the above-entitled cause as Lot numbered eight hundred 
(800) in Square numbered two thousand nine hundred and 
eighty-four (2,984) and Lot numbered five (5) in Square 
numbered two thousand nine hundred and eighty-three 
(2,983) and continued as such trustee to be the owner 
thereof until, to-wit, the 18th day of July, A. D. 19^9, when 
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by deed bearing the said date and duly recorded among the 
Land Records of the District of Columbia on the 23rd day 
of July, A. D. 1929 in Liber numbered six thousand three 
hundred and fifty-one (6,351) at Folio numbered four hun¬ 
dred and sixteen (416) thereof, he as such trustee conveyed 
to the United States of America said Lots numbered 5 in 
said Square numbered 29S3, and also part of said Lot num¬ 
bered S00 in Square numbered 2,984, being the West two 
hundred and thirty (230) feet frontage thereof on Quack- 
enbos Street, out of a total frontage of four hundred and 
ten (410) feet for the said Lot on the said Quackenbos 
Street, and since, to-wit, the said 18th day of July, A. D. 
1929 he has not been in any capacity the owner of any part 
of said Lot numbered 5, or in any other capacity than as 
such trustee of any part of said Lot Numbered 800, and as 
such trustee only of the East one hundred and eighty (180) 
feet frontage on Quackenbos Street of the said Lot 
numbered 800; and further showing to the Court that the 
only notice to him of the proceedings in the above-entitled 
cause, or any part thereof, consists of a notice directed to 
“Jerome P. Friedlander, Tr., 1518 K Street, N. W., Wash¬ 
ington, D. C.,” and stating that the verdict in said cause 
“assessed benefits against Lots 800 and 5, Squares 
54 2984 and 2983, parcel —, in the amount of $1032.25”, 

without any segregation of the said assessments as 
against the said lots, or any showing whether the same 
covers Lots 800 and 5 in both of the said squares or one of 
the said lots in each of the said squares, or if the latter 
which Lot is in which square; and further showing to the 
Court that nothing appears of record in this cause to show 
that notice of the assessment for benefits against either of 
the said Lots was given by the Commissioners of the Dis¬ 
trict of Columbia by registered letter, or otherwise, mailed 
to the last-known address of the owner thereof, or even of 
the person listed on the records of the Assessor of the Dis¬ 
trict of Columbia as the owner thereof, or who is the owner 
or the person so listed, or what is the last-known address 
of such owner or person; and further showing to the Court 
that even notice given by registered mail is not sufficient to 
render the addressee or his property subject to the juris¬ 
diction of the Court: 
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Moves the Court to quash, vacate, set aside,! and for 
naught hold the said assessment as void and ineffective for 
want of notice to him. 

W. C. SULLIVAN, 
Attorney for Jerome P. Fried\ander, 
Trustee under deed in trust ' dated 
June 3, 19*29, and recorded among 
the Land Records of the District of 
Columbia as Instrument No. j 23 of 
June 4, 1929, appearing specially for 
the purposes of this motion and none 
other. 

District of Columbia, ss : 

T, William C. Sullivan, on oath say that I am the attor¬ 
ney Jerome P. Friedlander, trustee, appearing as above 
stated, and make this affidavit in my said capacity, and I 
verily believe the facts stated in the foregoing andjannexed 

•f o o 

motion to be true. 

WILLIAM C. SULLIVAN. 

I 

I 

I 

55 Subscribed and sworn to before me this j26th day 
of June, A. D. 1930. j 

[seal.] william f. McDonnell, j 

Notary Public in and for t\ie 

District of Columbia. 

Fiat. j 

| 

Let this amended motion be filed. 

ALFRED A. WHEAT, 

Chief Justice. 

June 26,1930. 


| 

I 






Mailing List of Persons Assessed Benefits, None of Whose Property Was Taken in 'This Proceeding , 

Filed July 8, 1930 
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The above list comprises all land or parcels of land no 
part of which was taken in the above condemnation proceed¬ 
ing, and which was assessed benefits with last known ad¬ 
dresses of the person or persons listed on the record of 
the Assessor of the District of Columbia as the owner or 
owners of the land so assessed obtained from the Assessor’s 
records, the City Directory, and the Telephone Directory. 

Notice of assessment for benefits with statement of 
amount assessed was mailed to the above named parties at 
the above addresses bv registered letter in accordance with 
the provisions of the Act of Congress approved May 29, 
1928, (Public No. 573—70th Congress). Where addresses 
could not be located, registered letters were mailed 4 ‘Gen¬ 
eral Delivery.” 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 
WALTER L. FOWLER, 

Assistant Corporation Counsel, D. C., 

Attorneys for Petitioners. 

Note.— Only the portions of the foregoing mailing list 
which concern the property owners involved in this appeal 
are included in the record. Numerous other property own¬ 
ers whose property was assessed by the verdict are named 
in the mailing list. 

57 Motion to Strike Verdict and to Dismiss the Petition. 

Filed August 6, 1930. 

******* 


Now comes Jerome P. Friedlander, Trustee under deed 
in trust dated June 3, 1929 and recorded among the Land 
Records of the District of Columbia as Instrument No. 23 
of June 4, 1929, and as such Trustee the owner of certain 
lands and premises described in the verdict as set out in his 
motion to vacate heretofore hied in the above-entitled 
cause, and showing to the Court that it never acquired juris¬ 
diction of the subject matter of the above-entitled cause 
because there is no plan of the permanent system of high¬ 
ways with which it is possible by the extension proposed to 
make the streets mentioned in the petition conform, and 
because even if there is such a plan this proceeding will not 
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make the proposed extensions conform thereto, and because 
this proceeding does not contemplate an extension of Pea¬ 
body Street in accordance with the said supposed'plan of 
the permanent system of highways, all for the reasons fully 
set out in the accompanying affidavit which it is prayed may 
be taken and read as part of this motion: 

Moves the Court to strike out the verdict heretofore re¬ 
turned in the above-entitled cause and to dismiss the peti¬ 
tion and the proceeding; 

And prays in connection with this motion that!he may 
exhibit to this Court on any hearing thereof and to the 
Court of Appeals on any appeal which may be taken in this 
cause the first section of the alleged plan of the permanent 
system of highways as the same is on file in the Office of the 
Surveyor of the District of Columbia, or any part of the 
same, with like effect as if incorporated in this motion, and 
as part thereof. 

W. C. SULLIVAI^, 

Attorney for Jerome P. Friedlander, Trustee. 

i 

58 District of Columbia, ss : 

1, William C. Sullivan, on oath say that I am attorney for 
and agent of Jerome P. Friedlander, Trustee, ijn Cause 
numbered 1977 on the District Docket of the Supreme Court 
of the District of Columbia, and I make this affidavit in my 
said capacity, and that the facts constituting the ^grounds 
of the foregoing and annexed motion are as followi: 

With respect to the ground that there is no plan of the 
permanent system of highways: in the Surveyor’s Office of 
the District of Columbia is a book known as the first section 
of the plan of the permanent system of highways; fhe sheet 
of explanation in the said book contains, so far as is ma¬ 
terial to the present matter, only the statement^ of the 
area in gross of the entire section excluding Rock Creek 
Park, Zoo Park and Soldiers’ Home, the area in gross of 
established highways and the area in gross of j existing 
highways “as tabulated below,” the latter item beiijig stated 
as 920,000 square feet or 663.9 acres, and such tabulation 
includes Eighth Street in Petworth with an area of 462,055 
square feet, and in Brightwood Park with an area of 167,- 
015 square feet, and in Takoma with an area of 58,568 
square feet, but no area whatever for Peabody jor Ogle¬ 
thorpe Streets, and Eighth Street within the condemnation 


i 


r>s 
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area is not in Pet worth, Bright-wood Park or Takoma, and 
the total of such tabulation far exceeds the 920,000 square 
feet stated. 


Sheet numbered 9 of the said supposed first section is the 
only part of the supposed plan of the permanent system of 
highways which could by any possibility have reference to 
the area involved in this proceeding. The Street claimed to 
be Peabody Street as shown thereon runs continuously 
from Sixteenth Street on the West to North Capitol Street 
on the Mast. The length of the supposed Peabodv Street is 
not stated, except by giving the length of some of the 
59 blocks, including all of the blocks between Georgia 
Avenue and Second Street, which covers the con¬ 
demnation area so far as Peabodv Street is concerned, but 
not including blocks between North Capitol and Second 
Streets and not including the width of any of the North and 
South Streets at their intersections with the supposed Pea¬ 
body Street, though with respect to the last mentioned 
street the figure 90 appears on the East line of the supposed 
Thirteenth Street and on the West line of the supposed Sec¬ 
ond Street and at other points West of Thirteenth Street. 
The width of some of the North and South streets is also 


shown at their intersection with other streets than the sup¬ 
posed Peabody Street. With respect to the supposed Pea¬ 
body Street between North Capitol and Second Street, while 
no figures are shown on the supposed plan for either the 
width or length at the point of the supposed Peabody 
Street, the total length from North Capitol Street to Sec¬ 
ond Street can be determined from figures on other parts 
of the sheet with respect to other streets. No name ap¬ 
pears on the supposed highway plan for any part of the 
supposed Peabody Street. No scale is stated on sheet num¬ 
bered 9 or elsewhere in the supposed first section of the 
highway plan, but the .scale to which the sheets are drawn 
can be determined bv measurements and calculations from 
the face thereof. 


With respect to Eighth Street, it runs from a point 
South of Nicholson Street to a point North of Underwood 
Street and the name appears on sheet Numbered 9. The 
width is not stated at the point of condemnation or else¬ 
where. except that at certain other points a figure ap¬ 
pears in the same manner as hereinbefore indicated with 
respect to Peabody Street. The length of Eighth Street 
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as supposed to be established by the highway plan is no¬ 
where stated, except on the East side of the Street by giv¬ 
ing the length between intersecting streets throughout the 
condemnation area from Nicholson Street to 

60 Quackenbos Street. 

The area of Eighth Street or of Peabody Street or 
of Quackenbos Street or of Oglethorpe Street is I nowhere 
specifically stated. 

With respect to the grounds of non-conformance to the 
highway plan, if one exists, and of no extensioii in fact: 
Peabody Street as it exists today though marked on the 
condemnation plat as 90 feet wide is actually blit 60 feet 
wide as appears from the face of that plat, 15 feet on each 
side thereof being in private ownership and subject to a 
building restriction line, while the supposed highway ex¬ 
tension plan calls for Peabody Street to be 90 feet wide 
throughout its length. 

The said supposed highway plan does not show the 
boundaries or the dimensions of or the number of square 
feet in Peabody Street or Eighth Street or Oglethorpe 
Street or in any other street, avenue or road claimed to be 
established thereby, or the number of square feet jin any of 
the then existing highways in the area covered thereby, nor 
does it contain such explanations as shall be necbssary to 
a complete understanding of the map or plan, further or 
otherwise than as hereinbefore stated. 

WILLIAM C. SULlilVAN. 

i 

Subscribed and sworn to before me this 6th day of 
August, A. D. 1930. 

[seal.] william f. McDonnell, j 

Notary Public in and for ihe 

District of Columbia. 

i 

61 Objections and Exceptions of Jerome P. Fried- 

lander, Trustee , to Verdict. 

Filed August 6, 1930. 

j 

* * * * * # * 

Now comes Jerome P. Friedlander, Trustee, and objects 
and excepts to the verdict heretofore filed in the gbove-en- 
titled cause in the particulars and respects following, 
namely: 





GO 
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1. Because the said verdict is unjust and unreasonable. 

2. Because the land sought to be condemned is not needed 
for the opening, extension, widening or straightening of 
anv street, avenue, road or highway in the District of Co- 
lumbia, authorized by Congress. 

3. With respect to Lot numbered 800 in Square 2984 be¬ 
cause though the said Lot has a total frontage of 410 feet 
on Quackenbos Street with a depth of 41.97 feet on Ninth 
Street and 64.47 feet on Eighth Street, the West 230 feet 
frontage thereof on Quackenbos Street had been conveyed 
to the United States prior to the return of the verdict, 
leaving but 180 feet of frontage on Quackenbos Street be¬ 
longing to this objector and exceptant, yet the verdict of 
the jury contains a benefit assessment against the whole 
of the said Lot in the sum of $847.25, and if the said ver¬ 
dict be confirmed the said assessment cannot be appor¬ 
tioned but will be collectible from this objector and excep¬ 
tant, or his said property, though he is the owner of less 
than 45 per cent of the Lot against which the assessment 
is made. 

4. With respect to the same Lot, because the only testi- 
monv given was bv tlie witness Meanv of a benefit amount- 
ing to the sum of $323.25 and by the witness Rowzee of a 
benefit amounting to the sum of $205.00, yet the jury’s 
verdict makes an assessment of $847.25. 


5. With respect to Lot 800 in Square 3159, be- 
62 cause the only testimony was by the witness Meany 
of a benefit amounting to $347.05, and by the witness 
Rowzee of a benefit amounting to $148.36, yet the verdict 
of the jury makes a benefit assessment of $542.13. 

6. With respect to both of the said Lots 800, in Square 
2984 and as well in Square 3159, because the jury did not 
give the consideration required by law to be given to the 
fact of the dedication from said Lots for the opening of 
Eighth Street, which even without considering any part 
of the intersection of Eighth and Quackenbos Streets con¬ 
sisted of a strip 90 feet wide on the North line, 90.14 feet 
wide on the South line, 64.47 feet long on the West line and 
69.41 feet long on the East line, or an area of approxi¬ 
mately 6,100 square feet, which the only testimony in the 
case shows is worth 30 cents per square foot, or $1,830.00, 
and allotting one-half thereof to each Lot makes the as- 
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sessment against Lot 800 in Square 2984 $1,439.00 in excess 
of the highest testimony, and against Lot 800 in! Square 
3159 $1,110.08 in excess of the highest testimony. 

7. Because the verdict of the jury is contrary to the 
evidence. 

8. Because the verdict of the jury is contrarjf to the 
weight of the evidence. 

9. Because the verdict of the jury is contrary to the in¬ 
structions of the Court. 

10. Because there was no evidence introduced before the 
jury regarding benefits to said Lot 800 in Square |2984, or 
to said Lot 800 in Square 3159, sufficient to justify 1 or war¬ 
rant the verdict of the jury as to such alleged benefits. 

11. Because the equality of the assessment of benefits re¬ 

turned by the said jury is not apparent i^pon the 
63 face of the record but the inequality thereof is 
plainly apparent thereupon. 

12. Because in point of fact neither of the said Lots will 
be or is benefited to any extent whatever by the present 
proceeding. 

13. Because this objector and exceptant has never had an 
opportunity of either cross-examining witnessed whose 
testimony was taken before the jury or of offering testi¬ 
mony on his own behalf. 

14. Because the verdict is based solely upon testimony 
taken before the jury before service of process tipon or 
notice to this objector and exceptant, and in fact thq verdict 
of the jury was returned prior thereto. 

15. For the separate and several reasons and upon the 
grounds separately and severally stated in the motions 
heretofore filed in the above-entitled cause bv this objector 
and exceptant. 

16. Because upon each and every of the grounds! herein¬ 
before specified including each and every of the grounds of 
the aforesaid motions heretofore filed, the confirmation of 
the verdict at this time would constitute a deprivation of the 
property of this objector and exceptant without due pro¬ 
cess of law and the taking of the same without just com¬ 
pensation, a denial of the equal protection of the l^ws, and 
an abridgment of the privileges and immunities of citizens 
of the United States, all in violation of the Constitution of 
the United States and its amendments. 
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Wherefore, the premises considered, this objector and 
exceptant prays the Court (1) to vacate, set aside and for 
naught hold the said verdict and to dismiss and quash the 
proceeding, or (2) to recall the jury and the witnesses here¬ 
tofore produced for cross-examination, and to permit this 
objector and exceptant to produce testimony before the 
said jury on his own behalf and on behalf of his 
64 property, or (3) to vacate and set aside the verdict 
and grant a new trial as to damages, benefits and 
dedications when this objector and exceptant will have an 
opportunity to cross-examine the witnesses and to meet the 
testimony produced against him and to produce testimony 
on his own behalf. 


W. C. SULLIVAN, 

Attorney for Jerome P. Friedlander, Trustee. 

Supplemental Order Ratifying ; and Confirming Verdict. 

Filed August 6, 1930. 

*###**# 

It appearing to the Court certain objections and excep¬ 
tions were filed to the verdict heretofore returned herein, 
seriatim and without waiver of the rights under any by 
filing the others, after hearing by the Court and argument 
of counsel, it is by the Court this 6th day of August, 1930, 
ordered: 

That all objections and exceptions to said verdict be, and 
the same hereby are, overruled, excepting, however, those 
objections and exceptions filed, in so far as they relate to 
assessments of benefits to Lots 801 and 802 in Square 2939 
and Lot 41 iii Square 3161, which objections and excep¬ 
tions have not been heard, and as to these enumerated 
properties it is hereby ordered, That the same be, and they 
hereby are, specifically exempted from the operation of 
this order pending further orders in this cause. 

And it is further ordered, That the said verdict awards 
and assessments be, and the same are hereby, in all re¬ 
spects finally ratified and confirmed. 

And it is further adjudged, ordered and decreed that 
upon the payment of the said several awards to the parties 
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thereto entitled, or into the Registry of the Court, 
65 in accordance with the provisions of Section 491n 
of the Code of Law for the District of Columbia, the 
several pieces or parcels of land mentioned and described 
in said verdict shall become and be the property |of the 
District of Columbia for the purpose of the extension of 
Peabody, Oglethorpe and 8th Streets, in the District of 
Columbia, for which this proceeding was instituted. ; 

By the Court. 

ALFRED A. WHEAT,| 

Chief Justice. 


From the above decree Jerome P. Friedlander, Trustee, 
John M. Russell and Lucy Ogston note an appeal in open 
court to the Court of Appeals of the District of Columbia 
and the penalty of their supersedeas undertaking fojr costs 
on appeal is hereby fixed at one hundred dollars dr fifty 
dollars cash in lieu thereof. 

ALFRED A. WHEAT] 

Chief Justice. 

Order Correcting Clerical Error in Connection witl\ Nota¬ 
tions of Appeal. j 

| 

Filed October 22, 1930. j 


It appearing to the Court that certain notations!of ap¬ 
peal, duly made in open Court, on the 6th day of August, 
1930, at the time of the passing of a supplemental order 
by this Court ratifying and confirming the verdict; of the 
jury in the above entitled cause and in District Court case 
No. 1923 were erroneously noted on such orders, in that 
the notations, through clerical error, belonging upon the 
order in the above entitled cause were made upon the 
order in District Court case No. 1923, and vice vetsa, ex¬ 
cepting that the notation of appeal of one of the parties, 
Jerome P. Friedlander, trustee, was correctly made upon 
the order in the above entitled cause, and it appealing to 
the Court that the appeal has been abandoned in 
66 District Court case No. 1923, it is, by the Codrt, this 
22nd day of October, 1930, ordered: 




MAGGIE POLWARTH ET AL. VS. 



That the records of this Court he corrected to show the 
following notations of appeal, which were duly made in 
open court, on the 6th day of August, 1930, in the above 
entitled cause, but which, through clerical error, were not 
properly recorded, said notations of appeal to be recorded 
as having been appended to the supplemental order ratify¬ 
ing and confirming the verdict signed in the above en¬ 
titled cause on the 6th day of August, 1930, in lieu of the 
notations of appeal appearing on such order: 

“From the above decree, Jerome P. Friedlander, Trustee, 
notes an appeal in open court to the Court of Appeals of 
the District of Columbia and the penalty of his under¬ 
taking for costs on appeal is hereby fixed at One Hundred 
Dollars, or Fiftv Dollars cash in lieu thereof. 

; ALFRED A. WHEAT, 

s Chief Justice.” 

“From the above decree, Charles E. Cooley and William 
0. Cooley, owners as joint tenants of Lots 94 to 102, in¬ 
clusive, 132 to 134,! inclusive, 802, 805, 107, 68, all in Square 
2989, note an appeal in open court to the Court of Appeals 
of the District of Columbia and the penalty on their under¬ 
taking for costs on appeal is hereby fixed at One Hundred 
Dollars, or in lieu thereof Fiftv Dollars cash. 

ALFRED A. WHEAT, 

Chief Justice.” 

“From the above decree, Maggie Polwarth, Martha F. 
Buckley, et al, as owners of Lot 30, Square 3157; Lots 13 
and 14, Square 3158; Lots 51 and 52, 109 and 110, Square 
3203; Lots 806, 20 to 25, inclusive, 43 to 48, inclusive, 1, 
140 to 156, inclusive, 26 to 42, inclusive, 805, 809, 211 to 214, 
inclusive, 62, 2 to 18, inclusive, Square 3202, note an appeal 
in open court to the Court of Appeals of the District of 
Columbia and the penalty on their undertaking for costs 
on appeal is hereby fixed at One Hundred Dollars, or in lieu 
thereof Fiftv Dollars cash. 

ALFRED A. WHEAT, 

Chief Justice.” 

ALFRED A. WHEAT, 

Chief Justice. 
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67 Memoranda. 

August 15, 1930.—Undertaking on appeal for! $100 of 
Chas. E. Cooley, et al., approved and filed. 

Undertaking on appeal for $100 of Martha F. Buckley, 
et al., approved and filed. 

Bill of Exceptions filed. j 

| 

Assignments* of Error on Behalf of Appellants Buckley, 
Polwarth, Cooley <& Cooley. 

i 

Filed August 15, 1930. 


* # # # * * ! * 

I 

i 

i 

Martha F. Buckley and Maggie Polwarth, owners as joint 
tenants and parties in interest of the following described 
property: lot 30, square 3157; lots 13 and 14, squhre 3158; 
lots 51, 52,109 and 110, square 3203; lots 806, 20 to |25, inclu¬ 
sive, 43 to 48, inclusive, 1,140 to 156, inclusive, 26 to 42, inclu¬ 
sive, 805 to 809, 211 to 214, inclusive, 62, 2 to 18, inclusive, 
square 3202; and William 0. Cooley and Charles E. Cooley, 
owners as joint tenants and parties in interest of tlie follow¬ 
ing described property: lots 97, 98, 99,100,101,102j 132,133, 
134, 94, 95, 96, 802, 68, 107, 804, and 805, square 2989, sever¬ 
ally assign errors as follows : 

First: The Court erred in ratifying and confirming a ver¬ 
dict rendered against appellants, Maggie Polwarth and 
Martha F. Buckley, when no process or notice required by 
Section 491c of the Code of Law for the District of Colum¬ 
bia, had been served upon them, although both easily could 
have been found within the District of Columbia by! the Mar¬ 
shal if he had been furnished with their correct officb address 
or residential address, or had the Marshal made proper in¬ 
quiry to ascertain such addresses. 

68 Second: The Court erred in confirming tfte verdict 
in this case because the verdict was contrary to the 
weight of the evidence, and assessed unjust benefits against 
these parties without opportunity for hearing. 

Third: The Court erred in confirming the verdict in this 
case because it was unjust or unreasonable insofar as these 
defendants were concerned and the only hearing ydiich was 

5—5319a I 
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afforded these parties was by oral argument of counsel on 
exceptions and objections to the verdict filed after the ver¬ 
dict had been rendered by the jury. 

Fourth: The Court erred in declining to give these appel¬ 
lants their day in court for hearing as to what were, if any¬ 
thing, the proper benefits to be assessed against these appel¬ 
lants. 

Fifth: The Court erred in confirming the verdict of the 
jury which in effect deprived these appellants of their prop¬ 
erty without due process of law and without a hearing. 

Sixth: The Court! erred in confirming the verdict which 
was unjust or unreasonable in that the jury assessed bene¬ 
fits only one square eastwardly along Peabody Street, while 
it assessed benefits into the fifth square to the north along 
Eighth Street, although the cost of opening Peabody Street 
exceeded the cost of opening Eighth Street. 

Seventh: The Court erred in confirming the verdict of 
the jury which was unjust or unreasonable in that at least 
ninety per cent of the benefits actually accrued against the 
property, part of which was condemned in these proceedings, 
although a greatly lesser percentage of the total benefits 
were actually assessed against said property. 

Eighth: The Court erred in confirming the verdict of the 
jury which was unjust or unreasonable in that benefits were 
not uniformly assessed. 

69 Ninth. The Court erred in confirming the verdict 
of the jury, which was unjust or unreasonable be¬ 
cause the benefits were not uniformly assessed, as shown by 
a comparison between Lots 88, 804, and 805, Square 2980, 
vrhich are assessed benefits in part, with the lots on the 
eastern frontage of Square 3161, which was not assessed 
benefits bv the verdict. 

V 

Tenth. The Court erred in confirming the verdict of the 
jury, which was unjust or unreasonable because the bene¬ 
fits were not uniformly assessed, as shown bv the fact that 
the jury failed to assess Lot 19, Square 3163 and Lot 46, 
square 2976, while assessing benefits against the Tuckerman 
Street frontage between Seventh and Ninth Streets, ex¬ 
cepting for the aforesaid two lots. 

Eleventh. The Court erred in confirming the verdict of 
the jury, which was unjust or unreasonable because the 
benefits were not uniformly assessed, as is shown by the 
fact that the jury failed to assess benefits along Eighth 
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Street north to Tuekerman Street, but assessed benefits 
against property obviously less benefited located along 
Tuekerman Street between Seventh and Ninth Streets. 

Twelfth. The Court erred in confirming the verdict of 
the jury, which was unjust or unreasonable in jthat the 
jury did not assess benefits against Lots 62, 63, 64, 65 and 
66, on the east side of Seventh Street, between Nicholson 
ad Oglethorpe Streets, but did assess land obviously bene¬ 
fited to the same extent along the west side of ^lie same 
street, and oppos//e the aforesaid lots. 

Thirteenth. The Court erred in confirming the vbrdict of 
the jury, which was unjust or unreasonable in that the dedi¬ 
cation plat introduced into evidence by the petitioners 
70 herein showed, or should have shown, that appellants, 
or their predecessors in title, dedicated land for 
Oglethorpe Street, between Fifth and Seventh Streets, for 
which due credit was obviously not given in vieXv of the 
following comparison. Each lot on the north sidejof Ogle¬ 
thorpe Street between the two squares aforesaid is -assessed 
in the amount of $62.50. Eighth Street, north of Nicholson 
Street, is widened from sixtv to ninety feet. The land con- 
derailed from the property was already subject to! a build¬ 
ing restriction. Nevertheless, the remainder of tfiis prop¬ 
erty was assessed benefits at the rate of only $125.00 a lot 
after having been awarded $150.00 for damages,! making 
the net result of the proceeding an advantage to the owners 
of Eighth Street property to the extent of $25.00. | 

Fourteenth. The Court erred in confirming the verdict 
of the jury, which was unjust or unreasonable, in that peti¬ 
tioners failed to assume the burden upon them ofj proving 
dedications, as required by Section 49Ig of the jCode of 
Laws for the District of Columbia, in that in no j instance 
is there shown the land from which any dedication was 
made and to which credit for this dedication should be 
given; nor was there any competent proof as to any dedica¬ 
tion. | 

Fifteenth. The Court erred in confirming the verdict of 
the jury, which was unjust or unreasonable, in that there 
was no evidence before the jury in this case jto show 
topographical conditions of the lots on which Maggie Pol- 
warth, Martha F. Buckley, William O. and Charles E. 

Coolev, were assessed benefits. 

•• ✓ 
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Sixteenth. The Court erred in confirming the verdict of 
the jury, which was unjust or unreasonble, in that it failed 
to set the verdict aside upon the exception taken to the 
verdict that the jury failed to give proper consideration to 
dedications, as required by law. 

71 Seventeenth. The Court erred in confirming the 
verdict of the jury, which was unjust and unreason¬ 
able in that it failed to set aside the verdict of the jury, 
either in part or in whole, although the jury assessed bene¬ 
fits against property as to which no benefits were proven by 
the testimony of the petitioners; and failed to assess bene¬ 
fits against large areas of property which, by the uncon¬ 
tradicted testimony in the case, were benefited. 

Eighteenth. The Court erred in confirming the verdict 
of the jury which was unjust or unreasonable, in that the 
damages awarded for the land taken from Parcels 101/21- 
101/28-101/29-101/30-101/31 and 101/32 were $105,087.20 
and the total benefits assessed against that property were 
$51,227.50, leaving a net amount received by the owners of 
these parcels of $53,859.70. Such net amount received by 
said owners is entirely unjustifiable in view of the fact that 
in order to utilize the parcels aforesaid it would have been 
necessarv for the Owners thereof to have dedicated the 
streets for which awards were made, the same as was done 
by the owners of all of the other property represented by 
the plats introduced into evidence in this case. 

JAMES C. WILKES, 

H. WINSHIP WHEATLEY, 
Attorneys for Martha F. Buckley, Mag¬ 
gie Pol war tli , William O. Cooley and 
Charles E. Cooley. 

72 Designation of Record on Behalf of Appellants 

Buckley, Polwarth, Cooley & Cooley. 

Filed August 15, 1930. 

******* 

The Clerk of the Court will please include in the record 
on appeal the following papers: 

1. Petition of the Commissioners of the District of Co¬ 
lumbia, filed May 7th, 1929, together with exhibit D. C. No. 
1, referred to in said petition, except the detailed descrip¬ 
tion of the land by metes and bounds. (If exhibit is not 
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available, the clerk will please obtain duplicate from the 
Commissioners of the District of Columbia.) 

2. Notice and order of publication filed May 10, 1929. 

3. Certificate of Marshal, entitled ‘ 4 List of Parties to be 
served by Marshal” returned June 24, 1929. 

4. Proof of publication. 

5. Motion to advance cause for hearing filed September 

12, 1929. | 

6. Order granting motion to advance filed September 18, 

1929. | 

7. Order appointing jury and directing jurors to view 

land, filed July 18, 1929. j 

8. Verdict of jury filed October 24, 1929, except the de¬ 
tailed description of land by metes and bounds! 

9. Order ratifying and confirming verdict in jpart, filed 

November 10, 1929. I 

10. Memorandum of signing of notice and ordbr of pub¬ 
lication to property owners assessed benefits, filed Decem¬ 
ber 5, 1929. 

11. Order extending time for filing exceptions as to bene¬ 
fits, filed December 18, 1929. i 

12. Exceptions and objections filed on behalf of parties 
to this appeal filed December 28th, 1929. 

73 13. Following affidavits filed June 26, 1930: 

a. Martha F. Buckley and Maggie Polwarth. 

b. J. Dallas Grady. 

c. Joseph B. Bowling. 

14. Mailing List with proofs of publication. 

15. Order overruling objections and exceptions of Mar¬ 

tha F. Buckley and Maggie Polwarth, W. 0. Cooley and 
C. E. Cooley and finally ratifying and confirming verdict 
of jury, with notation of appeal thereon, filed [August 6, 

1930. | 

16. Memorandum approval appeal bond. 

17. Assignments of Error. 

18. Order correcting order of ratification—signed Oct. 

22, 1930. j 

19. This designation. 

JAMES C. WILKES, i 

H. WINSHIP WHEATLEY, 
Attorneys for Martha F. Buckley, Mag¬ 
gie Polwarth and W. O. Codley and 
C. E. Cooley . 
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Memorandum. 

August 21,1930.—Bond ($100) of Jerome P. Friedlander 
an appeal approved and died. 

Order Substituting Parties Petitioners. 

Filed August 22, 1930. 
*###### 

On motion of the appellants, and it appearing to the 
Court that the petitioners Proctor L. Dougherty, Sidney 
F. Taliaferro and William B. Ladue have ceased to be 
Commissioners of the District of Columbia, and that 
Luther H. Reiclielderfer, Herbert B. Crosby and 
74 John C. Gotwals have succeeded the said Proctor L. 

Doughertv Sidnev F. Taliaferro and William B. 
Ladue in their said offices as Commissioners of the District 
of Columbia: 

It is thereupon by the Court this 22 day of August, A. D. 
1930, ordered that the said Luther H. Reiclielderfer, Her¬ 
bert B. Crosby and John C. Gotwals be, and they hereby 
are, substituted in the place and stead of the said Proctor 
L. Dougherty, Sidney F. Taliaferro and William B. Ladue 
as Commissioners of the District of Columbia as petition¬ 
ers in the above-entitled cause. 

W. HITZ, 

Justice. 

Assignment of Errors on Behalf of Jerome P. Friedlander, 

Trustee. 

Filed August 26, 1930. 

***#### 

The Court erred in the particulars and respects follow¬ 
ing, namely: 

1. In not sustaining each of the substitute motions to 
vacate. 

2. In not holding that jurisdiction was never acquired 
to make assessments against Lot 800 in Square 2984 or 
against Lot 800 in Square 3159, because no process or 
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notice was served upon Jerome P. Friedlander, j Trustee, 
in advance of the hearing. 

3. In not holding that jurisdiction was never j acquired 
to make assessments against Lot 800 in Square! 2984 or 
against Lot 800 in Square 3159, because nothing appears 
of record to show that notice of the assessment against 
either of the said Lots was given by the Commissioners of 
the District of Columbia by registered mail, or otherwise, 
mailed to the last known address of the owner of said prop¬ 
erty, or even of the person listed on the records of 

75 the Assessor of the District of Columbia as the 
owner thereof, or who is the owner or person so 
listed, or what is the last known address of such bwner or 
person. 

4. In not holding that jurisdiction was never acquired to 
make assessments against Lot 800 in Square 2984 oif against 
Lot 800 in Square 3159, because notice given by registered 
mail is not sufficient to render the addressee or lps prop¬ 
erty subject to the jurisdiction of the Court. | 

5. In not holding that jurisdiction was never acquired 

to make assessments against Lot 800 in Square 12984 or 
against Lot 800 in Square 3159, because the only notice to 
Jerome P. Friedlander, Trustee, of the proceedings in the 
above-entitled cause or any part thereof, consists qf notice 
directed to “Jerome P. Friedlander, Tr., 1518 Kj Street, 
N. W., Washington, D. C.,” stating that the verdict in said 
cause “assessed benefits against Lots 800 and 5, Squares 
2984 and 2983, parcel — in the amount of $1032.25 j”, with¬ 
out any segregation of the said assessments as against the 
said Lots or any showing whether the same cover Ijjots 800 
and 5 in both of the said Squares, or one of the saidj Lots in 
each of the said Squares, or if the latter, which Lot is in 
which Square. i 

6. In not holding that jurisdiction was never Required 

of the subject matter of the cause, because there is pio plan 
of the permanent system of highways with which itj is pos¬ 
sible by the extension proposed to make the streets men¬ 
tioned in the petition conform. ! 

7. In not holding that jurisdiction was never acquired 
of the subject matter of the cause, because even if there is 
a plan of the permanent system of highways the ipresent 
proceeding will not make the proposed extensions conform 
to such plan. 


i 
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76 8. In not holding that jurisdiction was never ac¬ 
quired of the subject matter of the cause, because the 

proceeding does not contemplate an extension of Peabody 
Street in accordance with the supposed plan of the perma¬ 
nent svstem of highwavs. 

9. In not holding that jurisdiction was never acquired 
of the subject matter of the cause because there has never 
been any finding of any kind, judicial, legislative or other¬ 
wise, that the public interest requires the widening con¬ 
templated. 

10. In not sustaining the motion to strike verdict and 
dismiss the petition. 

11. In not sustaining the objections and exceptions to 
verdict. 

12. In ratifying and confirming the verdict. 

13. Because the verdict is unjust and unreasonable. 

14. Because the land sought to be condemned is not 
needed for the opening, extension, widening or straighten¬ 
ing of anv street, avenue, road or highway in the District 
of Columbia authorized by Congress. 

15. With respect 1 to Lot numbered 800 in Square 2984 be¬ 
cause though the said Lot has a total frontage of 410 feet 
on Quaekenbos Street with a depth of 41.97 feet on Ninth 
Street and 64.47 feet on Eighth Street, the west 230 feet, 
frontage thereof on Quaekenbos Street had been conveyed 
to the United States prior to the return of the verdict leav¬ 
ing but 180 feet of frontage on Quaekenbos Street belong¬ 
ing to this objector and exceptant, yet the verdict of the 
jury contains a benefit assessment against the whole of the 
said Lot in the sum of $847.25, and if the said verdict be 
confirmed the said assessment cannot be apportioned but 
will be collectible from this objector and exceptant, or his 
said property, though he is the owner of less than 45 per 

cent of the Lot against which the assessment is made. 

77 16. With respect to the same Lot, because the only 
testimony given by the witness Meanv of a benefit 

amounting to the sum of $323.25 and by the witness Rowzee 
of a benefit amounting to the sum of $205.00, yet the jury’s 
verdict makes an assessment of $847.25. 

17. With respect to Lot 800 in Square 3159, because the 
only testimony was by the witness Meanv of a benefit 
amounting to $347.05, and by the witness Rowzee of a bene- 
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fit amounting to $148.36, yet the verdict of the jury! makes a 
benefit assessment of $542.13. 

18. With respect to both of the said Lots 800, ih Square 
2984 and as well in Square 3159, because the jury did not 
give the consideration required by law" to be given to the 
fact of the dedication from said Lots for the opening of 
Eighth Street, which even without considering an^ part of 
the intersection of Eighth and Quackenbos Streets con¬ 
sisted of a strip 90 feet wide on the North line, 90.14 feet 
vdde on the South line, 64.47 feet long on the West line and 
69.41 feet long on the East line, or an area of approximately 
6,100 square feet, vrhich the only testimony in ! the case 
show's is worth 30 cents per square foot, or $18310.00, and 
allotting one-half thereof to each Lot makes the assessment 
against Lot 800 in Square 2984 $1,439.00 in exce|ss of the 
highest testimony, and against Lot 800 in Square j 3159 $1,- 
110.08 in excess of the highest testimonv. 

* i 

19. Because the verdict of the jury is contrary to the 
evidence. 

20. Because the verdict of the jury is contrary to the 
weight of the evidence. 

21. Because the verdict of the jury is contrary to the 
instructions of the Court. 

22. Because there w-as no evidence introduced before the 
jury regarding benefits to said Lot 800 in Square 

78 2984, or to said Lot 800 in Square 3159, sufficient to 

justify or warrant the verdict of the jury 4s to such 
alleged benefits. 

23. Because the equality of the assessment of benefits re¬ 
turned by the said jury is not apparent upon the face of the 
record but the inequality thereof is plainly apparent there¬ 
upon. 

24. Because in point of fact neither of the said properties 

i 

wrill be or is benefited to any extent whatever bvjthe pres¬ 
ent proceeding. 

25. Because this appellant has never had an opportunity 

of either cross-examining witnesses v-hose testimonv v~as 
taken before the jury or of offering testimony on his own 
behalf. j 

26. Because the verdict is based solely upon testimony 
taken before the jury before service of process 1 upon or 
notice to this appellant, and in fact the verdict of the jury 
was returned prior thereto. 
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27. Because Peabody Street as it exists today, though 
marked on the condemnation plat as 90 feet wide, is actu¬ 
ally but 60 feet wide, as appears from the face of that plat, 
15 feet on each side thereof being in private ownership and 
subject to a building restriction line while the supposed 
highway extension plan calls for Peabody Street to be 90 


feet wide throughout its length. 

28. Because the supposed highway extension plan does 
not contain or show the information required by the high¬ 
way Act, particularly the boundaries or the dimensions of 
or the number of square feet in Peabody Street or Eighth 
Street or Oglethorpe Street, or in any other street, avenue 
or road claimed to be established thereby, or the number of 
square feet in any of the then existing highways in the 
area covered by such supposed plan or such explana¬ 
tions as shall be necessary to a complete understanding 
thereof. 


79 29. Because this appellant did not have his day in 

Court for hearing as to the proper benefits, if any, 
to be assessed against his property, the only hearing af¬ 
forded him being by oral argument of counsel on objec¬ 
tions filed after the verdict had been returned by the jury. 

30. Because while the jury assessed benefits only one 
square eastwardly along Peabody Street, it assessed them 
into the fifth square to the North along Eighth Street, 
though in point of fact the benefits along Peabody Street 
to the East are actually in excess of those along Eighth 
Street to the North. 

31. Because there was no evidence before the jury to 
prove that an official grade had been established for 
Quackenbos Street or Eighth Street in the area of the ex¬ 
tension, or to prove the topographical conditions of this 
appellant ? s lands which the jury found to be benefited by 
the extension. 

32. Because such testimony as was before the jury on the 
subject of benefits was based on the so-called front foot 
rule, ignoring the narrow depth of this appellant’s lands 
and the verdict must have been reached on the same basis. 

33. Because of each of the assignments of error hereto¬ 
fore filed in the above entitled cause. 

34. Because upon each and every of the grounds herein¬ 
before mentioned, whether by specification or reference, 
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the confirmation of the verdict constitutes a deprivation of 
the property of this appellant without due process of law, 
and the taking of the same without just compensation, a 
denial of the equal protection of the laws, and an abridg¬ 
ment of the privileges and immunities of citizens of the 
United States, all in violation of the Constitution of the 
United States and its amendments. 

W. C. SULLIVAN, | 
Attorney for Appellant Jerome P. 

Friedlander , Trustee. 

• j 

80 Designation of Record on Behalf of Jefome P. 

Friedlander , Trustee. 

Filed August 26, 1930. j 

###***[# 

| 

Now comes Jerome P. Friedlander, Trustee, add desig¬ 
nates to constitute the record on appeal in thb above- 
entitled cause the following, in addition to the designation 
heretofore filed: 

20. His two motions to vacate filed on December IS, 1929. 

j 7 

21. His substitute motions to vacate filed on 26th day of 
June, 1930. 

22. His motion to strike verdict and to dismiss ithe peti¬ 
tion. 

23. His objections and exceptions to verdict. 

24. His assignment of errors. 

25. This designation. 

W. C. SULLIVAN, 

Attorney for Jerome P. Friedlander , Trustee. 

i 

Memorandum. 

i 

i 

September 30, 1930.—Bill of Exceptions submitted and 
signed. 

° i 

i 

81 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

j 

I, Frank E. Cunningham, Clerk of the Supreme jCourt of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 80, both inclusive, to be a true 
and correct transcript of the record, according* to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript. In Re: Condemnation of land for the ex¬ 
tension of Peabody Street, &c., District Court Xo. 1977, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of October, 1930. 

[Seal Supreme Court of the District of Columbia.] 

% 

FRANK E. CUNNINGHAM, 

Clerk. 

Sl 1 /^ In the Supreme Court of the District of Columbia, 

Holding a District Court. 

District Court No. 1977. 


In re Condemnation of Land for the extension of Peabody, 
Oglethorpe and 8th Streets, in the District of Colum¬ 
bia. 


Bill of Exceptions and Statejnent of Evidence. 


Be it remembered that this cause came on to be heard 
before Justice Stafford, and a jury, on the 24th day of 
September, 1929, Alexander H. Bell, Jr., Esquire, appear¬ 
ing for the petitioners, and Daniel W. O’Donohue, Arthur 
W. Keefer and Charles I. Kaplan, appearing for certain 
respondents, and no appearance being made for Maggie 
Polwarth and Martha F. Buckley, or William 0. Cooley 
and Charles E. Cooley, or Jerome P. Friedlander, Trustee, 
nor were they personally present, nor did they take any 
part in the proceedings, nor did anyone for them take any 
part in the proceedings. 

No answer having been filed, the petitioners offered evi¬ 
dence tending to prove that on the 19th day of March, 
1929, the then Commissioners of the District of Columbia 
adopted an order of the words and figures following: 


“That, pursuant to the authority conferred upon the 
Commissioners of the District of Columbia by Act of Con¬ 
gress approved March 4,1913 (Public 435, 62nd Congress), 
relative to the opening, extension, or widening of any 
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street, avenue, road or highway to conform with the plan 
of the permanent system of highways in that portion of 
the District outside of the cities of Washington and George¬ 
town, and pursuant to the provisions of an Act |of Con¬ 
gress, approved May 28, 1926 (Public No. 311, 69th Con¬ 
gress), the Corporation Counsel is hereby directed to 
institute condemnation proceedings in accordance with the 
provisions of sub-chapter 1, of Chapter XV of the ICode of 
Law for the District of Columbia for the acquisition of 
land for the extension of Peabodv Street between |7th and 
8th Streets and the extension of 8th Street between Nichol¬ 
son and Quackenbos Street, as shown in green |on plat 
designated 4 ‘Condemnation of land for the extension of 
Peabodv, Oglethorpe and 81 li Streets, dated February 13, 
1929.” \ " | 

82 together with a blue print identical with that filed 
as an exhibit to the petition. 


And thereupon further to maintain the issues dm their 
part joined the petitioners called as a witness Edward 
Towers, who gave testimony without objection teiiding to 
prove that he is a draftsman in the Office of the Surveyor, 
of the District of Columbia, which office has charge of the 
preparation of all plats for condemnation proceedings, 
and he identified the blue print attached to the petition as 
having been prepared in his office, and stated that the 
streets delineated thereon conformed to the plan of the 
permanent system of highways; and he also identified a 
map (which, although not physically incorporate^ herein 
is made a part hereof with leave to anyone to produce the 
same in the Court of Appeals on hearing) as showing the 
permanent system of highways for the entire District of 
Columbia, including the area proposed to be condeinned in 
this proceeding, and he also identified a plat, whjich was 
admitted into evidence and an exact copy of whicjh is at¬ 
tached hereto, marked “Exhibit A” and prayed to be made 
a part hereof, delineating streets dedicated for the exten¬ 
sion of Peabody Street, Oglethorpe and 8th Streets, which 
he stated he had prepared himself, and which contained a 
purple tint showing various dedications of parcels of 
ground for the widening and extension of 8th Street, Pea¬ 
body Street, and Oglethorpe Street, and notation^ where 
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such dedications are recorded in the Office of the Surveyor 
of the District of Columbia, and witness further stated 
that he personally ascertained that the dedications showed 
colored in purple are recorded in the places where they 
were marked on the plat, and thereupon said blue prints, 
plat and maps were all introduced in evidence without ob¬ 
jection. There was no further evidence with re- 

83 spect to dedications, excepting as to the value of 
dedicated property. 

And thereupon, further to maintain the issues on their 
part joined, the petitioners called as a witness Lewis R. 
Watson, Jr., who gave testimony tending to prove that he 
is an Assistant Engineer in Office of the Engineer of High¬ 
ways, in the District of Columbia, and he testified as to 
topographical conditions of the land sought to be con¬ 
demned, and he produced a map of the same, prepared by 
him, which was offered in evidence, although not physically 
incorporated herein, is hereby made a part of these ex¬ 
hibits, with leave to anybody to produce the same in the 
Court of Appeals on the hearing. 

There was no evidence offered in the case with respect ' 
to the topographical conditions of the lots assessed bene¬ 
fits, no part of which were taken in this proceeding. The 
topographical conditions of that portion of the lots owned 
by Maggie Polwarth and Martha F. Bucklev, which were 
taken in this proceeding, were shown. 

Thereupon petitioners called as a witness John T. Meany, 
who, after testifying that he had been engaged in the real 
estate business in the District of Columbia for thirty years, 
qualified as a real estate expert, and thereupon testified 
that he was familiar with land values in the section in¬ 
volved in this proceeding, that he had personally inspected 
the property to be condemned, and had reached an opinion 
as to the fair market value of the land to be condemned, 
and as to benefits to be assessed, and he thereupon gave 
the following testimony as to the “ present fair market 
value” of the land sought to be condemned. 

Parcel 101/21, 5,400 square feet, zoned first commercial, 
$2.00 a square foot, remaining portion of the area, 27,867 
square feet, $.35 a square foot, or a total of $20,- 

84 553.45. Parcel 101/12, 3,500 square feet, zoned as 
first commercial, $2.00 a square foot, 4,327 square 
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feet, $.35 a square foot, or a total of $8,514.45. $2,000 al¬ 
lowed for the moving of a house on this parcel, j Parcel 
101/29, 115,157 square feet taken at $.30 a square foot, 
$34,547.10, and $500 was allowed for improvements'on this 
parcel. Parcel 101/31, 36,217 square feet taken at $.30 a 
square foot, $10,865.10. Parcel 101/32, 4355 square feet 
at $.30 a square foot, $1,306.50. Lot 1, Square 3158, 569 
square feet at $.50 a square foot. Lot 21, Square 3157, 
117.73 square feet at $.57 a square foot. Lot 3, j Square 
2985, $.30 a square foot, $418. Squares 3158, 3157, and 
2985 $.35 a square foot, for all those lots where title is taken 
to land back to the building line. 

Witness further testified that he found certain proper¬ 
ties benefited or enhanced in value by reason of the con- 
demnation of these streets, and with respect to benefits 
found as follows: 


That Lots 807 to 815, both inclusive, Square 2939, are 

benefited to tho extent of $3.00 per front foot; that there 

are small, one story, stores upon those lots; that tjhey are 

benefited because they will face Peabody Street when 

* * 

opened; that Lots 802 and 803, Square 2939, are benefited 
to the extent of $3.00 per front foot; Parcel 101/2jl, $3.00 
per front fool on a frontage of 200 feet on Georgia Avenue, 
$15.00 a front foot for 253.80 feet on the north jside of 
Peabody Street, $15.00 a front foot on the entire frontage 
on the south side of Peabody Street, and $5.00 pgr front 
foot for 162.97 feet on Ninth Street; Parcel 101/12, $3.00 
a front foot on Georgia Avenue, $15.00 a front foot on 
184.55 feet of its Peabody Street frontage; Lots $16 and 
815, Square 2986, $3.00 per front foot; j Parcel 
85 101/27, $15.00 a front foot parcel 101/29, $15.00 a 

front foot on Peabody Street, $5.00 a front jfoot on 
158.03 feet on Ninth Street, $5.00 a front foot for the 
135.53 feet on Eighth Street, and the part of tho parcel 
east of Eighth Street at the rate of $15.00 a front foot 
on both the Eighth and Peabody Street frontage^, north 
and south of Peabody Street ; Lot 800, Square 2984, $5.00 
a front foot on Eighth Street; Lot 800, Square 3159, 
$5.00 a front foot on Eighth Street; Parcel 101/2$, $15.00 
a front foot for its entire frontages on Peabody and 
Eighth Streets; Lots 3 and 8 to 13, both inclusive, j Square 
2985, $5.00 a front foot; Lots 10 to 21, inclusive, j Square 
3157, $5.00 a front foot; Lots 22 to 29, inclusive, j Square 
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3157, $5.00 a front foot; Lots 31 to 41, inclusive, and Lot 
1, Square 3157, $2.00 per front foot; Lot 30, Square 3157, 
$2.00 per front foot on Seventh Street; Lots 3 to 10, in¬ 
clusive, Square 3158, $4.00 a front foot; Lots 15 to 20, 
Square 3158, $2.00 a front foot; Parcels 101/30 and 101/32, 
$15.00 a front foot on Eighth Street and $5.00 a front foot 
for the frontage of Parcel 101/30 on Ninth Street; Lots 
1, 2 and 3, Square 3159, $2.00 a front foot; Parcel 102/102, 
$2.00 a front foot on Seventh Street; Lots 4 to 24, inclusive, 
Square 3201, $3.00 a front foot; Square 3202, the entire 
frontage on Peabody Street, between Fifth and Seventh 
Streets, $3.00 a front foot; the entire frontage of Square 
3202 on Oneida Place, at the rate of $2.00 a front foot; 
Lots 20 to 25, inclusive, Square 3202, at $2.00 a front foot 
on Seventh Street; Square 3203, Lots 62 to 66, $2.00 a 
front foot, Lots 51, 52, 67 and 93 to 98, inclusive, $2.00 a 
front foot on Oglethorpe Street, Lots 80 to 90, inclusive, 
$2.00 a front foot, Lots 12 to 16, inclusive, and 70 to 74, 
inclusive, $1.00 a front foot; Square 3266, Lots 69 
86 to 80, inclusive, $2.00 a front foot, Lot 47 and Lots 
61 to 68, inclusive, $1.00 per front foot, Lots 81 to 84, 
$1.00 per front foot, Lots 17 to 23, inclusive, and Lots 41 
to 46, inclusive, $1.00 a front foot on Quackenbos Street; 
Square 3265, all of the Peabody Street frontage at $2.00 a 
front foot, all of the Oneida Place frontage at $1.00 a front 
foot, and all of the Fourth Street frontage at $1.00 a front 
foot; Square 3265, $1.00 a front foot on all Oneida Place 
frontage, fifty cents a front foot on the Oglethorpe Street 
and Fourth frontages; Square 3264, fifty cents a front foot 
on the Fifth Street, Oglethorpe Street and Fourth Street 
frontages; Squares 3289 and 3290, fifty cents a front foot 
on all lots; Square 2981, $4.00 a front foot on Eighth 
Street; Square 3160, $4.00 a front foot on Eighth Street. 
Square 2989, lots fronting 8th Street, $2.00 a front foot. 
Lots fronting on Madison Street, $1.00 a front foot. Lots 
facing Marietta Street, $1.00 a front foot. Square 3155, 
Lot 806, $2.00 a front foot on 8th Street. Lots facing 
Marietta Street, $2.00 a front foot, lots facing on Madison 
Street, $1.00 a front foot, lots facing on 7th Street, $1.00 a 
front foot. Reservation 346, $2.00 a front foot on the 8th 
Street frontage. Square 2989, lots fronting on 8th Street, 
including lot 103, $2.00 a front foot, lots fronting on Concord 
Avenue, $2.00 front foot, lots fronting on south of Mari- 
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etta Place, $1.00 front foot. Reservation 345, $2.00 front 
foot on 8th Street. Square 2981 $2.00 front foot on lots 
facing* Quintana Place. Square 3160, $2.00 front foot for 
lots facing* Rittenhouse Street, including* lots 75 to 805, and 
39 to 44, but lots 57 to 62, $1.00 a front foot. The same 
for the lots on the south side of Quintana Place as those on 
the north side. Square 2980, $2.00 a front foot oil lots 8 to 

24, inclusive, fronting Rittenhouse Street!, lots 31 
87 to 34, facing 8th Street, $3.00 front foot, &nd $2.00 

front foot for lots 35 to. 46, and $2.00 a front foot 
on the 9th Street frontage of lots 804 and 805.! Square 

3161, $3.00 front foot on lots 18 to 22, inclusive, $2.00 on 6 
to 17, and $2.00 on 33 to 44. Square 3161, $3.00 fjront foot 
on lots 53 to 58, $2.00 on lots 11 to 52, and $2.00 qn lots 51 
to 70. Square 2977, $2.00 a front foot on lots 30 t|o 91, and 
85 to 90, and $1.00 a front foot on lots 37 to 84. Square 
3152, $2.00 a front foot lots 19 to 24, 7 to 18, $1.00 front foot 
on lots 25 to 36. Square 2977, $1.00 front foot on all lots 
facing on Somerset, Tuckerman and 8tli Streets.! Square 

3162, $1.00 front foot on lots facing Somerset,! 8th and 
Tuckerman Streets, 3163, $1.00 front foot on lots facing 
Tuckerman, Tewksbury, and 8th Streets. Square 2976, 
$1.00 front foot on all lots facing Tewksbury and Tucker¬ 
man, and 8th Streets. Square 2977, $1.00 on Tejwksbury, 
Underwood and 8th Streets, Square 3163 $1.00 front foot 
on all lots facing Tewksbury, Underwood and 8tlj Streets. 
Witness indicated that testimony of benefits on fjront foot 
basis was given as a matter of convenience in expressing 
benefits. $15.00 a front foot for instance, being equivalent 
to $.15 a square foot for a depth of one hundred feet. 
That the District of Columbia property on the bast side 
of Ninth Street to the south of Peabody Street! is bene¬ 
fited $5.00 a front foot. 

And thereupon, further to maintain the issues! on their 
part joined, the petitioners presented to witness; John T. 
Meanv, D. C. Exhibit No. 4. Dedication Plat, (attached 
hereto marked “Exhibit “A”) and invited his attention to 
ground hitherto dedicated for 8th Street, identified as be¬ 
ing recorded in Book 77, page 5, Book 86, page 7, and 
Book 54, page 22, and upon being asked what w^is, in his 
opinion, the fair market value of the ground so dedicated, 

j 
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the witness replied, $.30 a square foot, and in reply 

88 to the question as to value of the ground dedicated 
between Quackenbos and Rittenhouse Streets, he re¬ 
plied $.30 a square foot. Between Rittenhouse and Sheri¬ 
dan Streets, $.30 a square foot, Sheridan and Tuckerman 
Streets, $.30 a square foot, between Tuckerman and Under¬ 
wood Streets, $.30 a square foot, and upon being asked, 
what, in his opinion, is the present value of the land hitherto 
dedicated for Peabody Street, between 7th and 5th Streets, 
the witness replied, $.30 a square foot, and the same for the 
street between 5th 'and 4th Street-, between 4th and 3rd 
Streets, and upon being asked what, in his opinion, was the 
fair value of the ground hitherto dedicated for Oglethorpe 
Street, between 8th and 7th Streets, witness replied, $.30 
a square foot, between 7th and 6th Streets, witness replied, 
$.30 a square foot, 6th and 5th Streets, $.30 a square foot, 
5th and 4th Streets, $.30 a square foot, 4th and 3rd Streets, 
$.30 a square foot, i There was no further evidence intro¬ 
duced in the case with respect to dedications. 

Witness was thereupon cross-examined at length by coun¬ 
sel present as to opinion as to the property values and also 
benefit assessments and upon cross-examination stated that 
assessment of benefits was placed against District prop¬ 
erty—Parcels 101/28, 101/29 and 101/50. 

And thereupon, further to maintain the issues on their 
part joined, petitioners called as a witness E. Catesby 
Rowzee, who, after qualifying as a real estate expert, and 
disclosing his familiarity with property in the vicinity of 
this condemnation, also gave testimony as to his opinion of 
the fair market value of the land sought to be condemned, 
and thereafter testified as follows: 

With respect to damages that he appraised parcel 

89 101/21 at $2.00 per foot for a depth of 100 feet and 
thirty-five cents a foot for the remaining depth to 

9th Street; parcel 101/12 at $2.00 for a depth of 100 feet 
and thirty-five cents for the remainder; parcel 101/29 
thirty cents a foot; parcel 101/32 thirty cents; parcel 101/- 
31 thirty cents; Lot 1, Square 3159, fifty cents and Lot 1 in 
Square 3158 fifty cents; Lots 3 to 11, inclusive, Square 3158 
fifty cents; Lot 2, fifty cents; Square 3157, Lots 22 to 29 and 
21, forty cents, Lot 30, fifty cents; Square 3157, Lots 10 to 
21, fifty cents; Square 2985, Lots 3, 8, 9, 10, 11, 12 and 13, 
fifty cents. 
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Witness further testified with respect to benefits that 
Parcel 101/21 is benefited to the extent of $15.00 a front 
foot for 353.80 feet on the north side of Peabody Street 
and 174.86 feet on the south side of Peabody Street; 
Parcel 101/12, $15.00 per front foot for 184.55 fe^t; Parcel 
101/29, at. the rate of $15.00 a front foot for 410 feet be¬ 
tween Eighth and Ninth Streets, and at the same rate per 
front foot for 367.51 and 38S.81 front feet on botli sides of 
Peabody Street east of Eighth Street, and at the same rate 
per front foot for 135.53 feet plus 130.59 feet j frontage 
on both sides of Eighth Street north of Peabody Street; 
Parcel 101/28, at the rate of $15.00 per front; foot for 
410 feet on Peabody Street; Parcel 101/30, at! the rate 
of $15.00 per front foot on Eighth Street; Parcel 101/32, 
at the rate of $15.00 a front foot for 86.35 feet ion Ogle¬ 
thorpe Street, and at the rate of $15.00 per front foot 
for 173 feet on Eighth Street; Square 2985, Lot 3, $3.00 
per front foot and Lots 8 to 13, inclusive, $6.00 joer front 
foot; Square 3157, Lots 10 to 21, inclusive, $6.00 per front 
foot on Eighth Street, Lots 21 to 29, $6.00 per front foot 
on Oglethorpe Street; Square 3157, Lot 30, $7.50 a front 
foot, Lots 31 to 34, inclusive, and 40 to 44, fifty cents 
90 per front foot; Square 3158, Lots 3 to 11, $6.00 a front 
foot, Lot 2, $7.00 a front foot on Seventh Street, 
Lots 15 to 20, inclusive, $1.00 a front foot, Loti 1, $5.00 
per front foot; Square 3159, Lot 1, $5.00 per front foot for 
the Seventh Street frontage; Square 3201, Lots 46 to 66, and 
25 to 45, fifty cents per front foot on Powhatan Place, Lots 
4 to 24, at $2.00 per front foot on Peabody Street; Square 
3202,Lots 179 to 202,omitting numbers 183 and 184j, of which 
there are none, at $2.50 per front foot; Square 3|202, Lots 
43 to 48, inclusive, and 1, at fifty cents per front foot; 
Square 3202, Lots 140 to 156, Lots 203 to 210 and t^ot 805 at 
$1.00 per front foot on Oneida Place; Lots 2 to 18, Square 

3202, at $1.00 per front foot on Oglethorpe Streetj; Lots 20 
to 42, 62 and 1, Square 3202, $1.00 per front foot; Square 

3203, the entire Oglethorpe Street frontage, on the south 
side, between Fifth and Seventh Streets at $1.00 per front 
foot, and the remaining frontages on Fifth, Sixth and 
Seventh Streets at fifty cents per front foot; Square 3266, 
Lots 69 to 80 at $1.00 per front foot; Square 3265; Lots 196 
to 199, and 822 to 830, at $1.00 per front foot; Sqitare 3158, 
Lots 2 and 3, fronting on Seventh Street, fifty cents a front 
foot; Square 3159, Lot 800, fifty cents a froni foot on 
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Quackenbos Street; Parcel 102/102, fifty cents a front foot 
on the Seventh Street frontage; Square 2984, Lot 800, fifty 
cents a front foot on Quackenbos Street; Square 2986, Lot 
816, $3.00 a front foot, Lot 815, $2.00 a front foot; Square 
2939, Lot 801, $3.00 a front foot and Lots 802 and 803, 
$5.00 a front foot; Square 2938, Lots 811 to 815 and the 
small portion of Lot 810 not to be taken for the extension 
of Peabody Street, $5.00 a front foot. Square 2981, 

91 Lots 80, 109, 60 and 85, $2.00 a front foot, and the 
lots in the remainder of the square at the rate of 

fifty cents per front foot; Square 29S0, Lots 24, 27, 31 to 
34, inclusive, $2.00 a front foot, and fifty cents a front foot 
upon each remaining lot in the square; Square 3160, Lots 
72, 76, 77, 805, 819 and 820, at the rate of $2.00 a front foot, 
and all other lots in the square at the rate of fifty cents per 
front foot; Square 3161, $2.00 a front foot for the Eighth 
Street frontage, and fifty cents a front foot for all of the 
other frontage in the block; that the small triangle at Eighth 
and Oglethorpe Streets is not benefited; that he extended 
his benefits on Eighth Street from Quackenbos to Sheridan 
Streets on the north; and for Peabody Street east to Fourth 
Street on the east, and for the other parts of the condemna¬ 
tion to Fifth Street. That he does not believe property 
north of Sheridan Street is benefited because it would not 
sell for more after Eighth Street is opened than it did be¬ 
fore; and that he finds no benefits south of Nicholson 
Street because Concord Avenue furnishes direct access to 
Georgia Avenue, a thoroughfare. 

Thereupon, after the cross-examination by counsel pres¬ 
ent, petitioners rested. 

Thereupon, William L. F. King was called as a witness 
on behalf of a property owner, and after being duly quali¬ 
fied as a real estate expert, testified that in his opinion the 
land taken from Parcel 101/31 was worth $.40 a square 
foot. Parcel 101/32, $.40 a square foot, and that 27,000 
square feet from Parcel 101/32 would be benefited $.10 a 
square foot. That land taken from Parcels 101/21, 101/12 
and 101/29 was, in its entirety, w'orth $.50 a square foot. 
That the remaining portions of this parcel would be mate¬ 
rially benefited, amounting to approximately $20,000. 

92 Witness further testified that he heard the testimony 
of Mr. John T. Meany in reference to benefits, and 

that he considered it very fair; that between 3rd and 7th 
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Streets, and Oglethorpe and Quackenbos Street^, benefits 
from three to one dollars per front foot, and thbse north 
of Quackenbos Street, and between 7th and 9tl| Streets, 
four to one dollars a front foot, was very fair, btat he did 
not agree with Mr. Meany that the lots soutji of 8th 
Street, from 7th to 9th Streets, and from Madison up to 
Oglethorpe Streets would be benefited from three to one 
dollars a front foot. Upon cross examination witness stated 
that he did not know how the property was zoned! that was 
being condemned, nor did he know of any property that 
sold as high as $.40 per front foot in that vicinity. 

i 

Charles E. Talbert was thereupon called as a witness 
on behalf of a property owner, and gave certain testimony 
in reference to excavation, and cost per cubic yaijd for the 
hauling of dirt for the purpose of filling. 

i 

Herbert L. Thornton was thereupon called as a witness 
on behalf of a property owner, and qualifying &s an ex¬ 
pert testified that in his opinion the land taken from Par¬ 
cels 101/31 and 101/32, was worth $.40 a square foot, and 
that Parcel 101/32 the remaining frontage on Oglethorpe 
Street, would be benefited $10.00 a front foot, and $10.00 
a front foot for 144.17 feet on Eighth Street. jThat the 
only way Parcel 101/32 could be used would bb to sub¬ 
divide it, which would require at least the dedication of 
the part of ground taken for Oglethorpe Street!; that he 
does not think the zoning law would allow anything other 
than houses on this parcel, but if apartment houses were 
allowed, it would be possible to use the land for an apart¬ 
ment house by dedicating the 4355 square feet in 
93 Oglethorpe Street. That Parcels 101/21 apd 101/12, 
for 120 feet fronting on Georgia Avenue, \yas worth 
$2.00 square foot, the remainder, $.50 a square folot. That 
the remainder of this property fronting Georgia Avenue 
would be materially benefited; that part of Parcel 101/21, 
north of Peabody Street, benefited at the rate qf not ex¬ 
ceeding $10.00 a front foot, stopping 100 or 12|0 feet to 
the east, the same the south line of Peabody Street, $10.00 
a front foot. Parcel 101/29 for a frontage of 235.53 feet, 
$8.00 to $10.00 a front foot on west side of 8th Street, 
and for 290 to 300 feet on the north side ofj Peabody 
Street west of 8th Street. Benefits the samej rate on 
Squares 3159 and 3158. Witness further testified that 

i 

i 

i 

i 
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lots on tlie east and west streets, Oglethorpe, Oneida and 
Peabody Streets, and streets east and west of those would 
be benefited, commencing on the east at $1.00 per front 
foot, running up to $3.00 a front foot the nearer you get 
to 7th Street. lie found no benefits on the north and south 
lots, the benefits on 8th Street, and 9th Street, running 
north, would be $4.00 to $1.00 decrease as you go north. 

Harry F. Boryer, being called as a witness, and quali¬ 
fied as a building expert, testified that the restoration 
value, less depreciation, of the barn on Parcel 101/29 was 
$280.50: that the cost of moving the kitchen on frame house 
in line of condemnation on Parcel 101/29 would be $720.50; 
that cost of removing house known as premises 5949 
Georgia Avenue so as to get it out of the line of Pea¬ 
body Street would be $5,209.60. 

Thereupon Mary A. Daly was called as a witness, and 
gave testimony in reference as to the ownership of prop¬ 
erty, description of house, and rental value. 

94 Thereupon, the court instructed the jury in sub¬ 
stance as follows: 

1. Gentlemen of the jury, your duties are, first, to ascer¬ 
tain the value of the several parcels of land taken in these 
proceedings. You are instructed that the several parcels 
of land to be condemned are to be appraised at their fair 
market value, with reference to the most advantageous use 
or uses to which they can be respectively put. By fair 
market value is meant what the property would sell for 
in cash, or terms equivalent to cash, when offered for sale 
bv one who is willing but is not obliged to sell to one who 
desires but is not obliged to buy. 

2. You are instructed that in arriving at their fair basis 
of compensation which you believe should be paid to the 
owners of the property taken for such property, they 
should consider the market value of the land actually to be 
taken, the market value of such land so to be taken as 
enhanced by any improvements thereon, and the damages 
to the property remaining and improvements thereon which 
may be caused to the owners thereof by the taking of the 
property or by the physical widening or extension of said 
several streets. 

3. You are instructed that the cost of reproduction of 
the structural value of any building or improvement which 
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may be located in whole or in part upon any of thq land to 
be taken is competent evidence only in so far as jit tends 
to show the market value of the property. 

4. You are instructed that the taking of property which, 
by its very taking, divests the owner of the same beneficial 
use of the remainder of his property as he had prbviously 
enjoyed, is direct damage to that remainder for which the 
owner is entitled to compensation. 

95 5. After ascertaining the amount of darpages to 
be awarded to the owners of lots and parcels to be 

condemned, you may proceed to assess against any and 
all parcels of land in the District of Columbia which you 
find from the evidence will be benefited by the opening, 
widening or extension here contemplated to the extent 
of the benefit received by each lot or parcel therefrom. 

In determining the amount to be assessed against] any lot 
or parcel of land you shall take carefully into consideration 
the respective situations, topographical conditions! thereof 
and the special benefits and advantages it will receive. 

In assessing such benefits, you shall take into considera¬ 
tion the benefits and advantages such properties njiay sev¬ 
erally receive from the opening, widening and extension 
contemplated by this proceeding, and by the opening, wid¬ 
ening and extension so contemplated you are to understand 
the establishment, laying out and completion of the streets 
for all the ordinary purposes of public thoroughfares. 

By benefits as used throughout these instructions, you 
are to consider only the extent of the increase in j market 
value accruing at the date of the confirmation of thib award 
by the Court and solely as a result of these proceedings. 

6. You should make up your assessment of costs by in¬ 
cluding the following items: The clerk’s costs, which will 
be certified by the clerk of the court; one hundred dollars 
to each of the two expert witnesses produced by the Dis¬ 
trict of Columbia; costs of the stenographic record of these 
proceedings; costs of publication in these proceedings in 
such sum as is certified by the clerk; and five dollars per 
day for each member of the jury for each day the jury shall 
have already engaged in this cause or shall hereafter ac¬ 
tually devote in deliberations in this cause }n meet- 

96 ing assembled and with every juror present. ! 

7. After ascertaining the full amount of benefits 
which all of the parcels of land in the District of Columbia 
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will receive from the proposed condemnation, you shall, 
where part of any parcel or tract of land has been already 
dedicated for the purposes of the streets involved in this 
proceeding take into consideration the fact of such dedi¬ 
cation and the present value of the land dedicated, in de¬ 
termining whether the remainder of said parcel or tract 
is to be assessed for benefits, and the amount of benefits, 
if any, to be assessed thereon. 

8. You are not at liberty to assess against any property 
a greater proportion of the benefit which you may find it 
will receive than you assess against all other properties 
which you find will be benefited in fact, nor are you at lib¬ 
erty to render a verdict assessing benefits in excess of the 
full amount of the damages which you award plus the costs 
and expenses of these proceedings. Having determined 
the amount of damages, and thereafter determined the 
amount of benefits which will result from the opening or 
widening of the several streets, and after having also de¬ 
termined the deduction, if any, to be made on account of 
dedication as aforesaid, if the total of the benefits which 
you find to be assessed shall be in excess of the total dam¬ 
ages and expenses of this proceeding, you should then 
proceed to determine the proportion of the total benefit 
which will accrue to each parcel of land in the District of 
Columbia which you find will be benefited, and you will 
scale down the benefits actually found according to the 
table of proportion so ascertained. That is, after having 
determined the full quantum of benefits, if you find them 

to be in excess of the full quantum of damages, you 
97 shall scale proportionately those benefits, so that 

each shall have an exact proportional rebate be¬ 
cause of the excess of the total benefits. 

9. You are instructed that you must not assess arbi¬ 
trarily, but only to the extent that you find an enhancement 
in market value accrues immediately upon the completion 
of this proceeding. 

10. In determining the amount of damages to be awarded, 
or benefits to be assessed against any parcel of land be¬ 
cause of the proposed opening, widening’ or extension of 
the several streets, you are not to allow the question whether 
the benefits you so assess shall equal the damages you shall 
avrard, to influence or control your action to any extent 
whatever. You must pay no attention to damages in esti- 



LUTHER H. REICHELDERFER ET AL. j 89 

i 

mating benefits, no attention to benefits in estimating dam¬ 
ages, and no attention to dedications in your initial deter¬ 
mination of the benefits which will actually accrue from 
the proposed opening, widening or extension of the several 
streets. 

1 

11. The jury in assessing benefits shall not take into con¬ 
sideration any benefits which they believe mav accrue from 
the laying of sidewalks, or curbs, or paving, or any other 
improvements for which the property owner will have to 
make further payments, such benefits not being ja part of 
these proceedings. 

12. You are instructed that the burden of proof rests 
upon the petitioners, the Commissioners of the district of 
Columbia, to establish the existence and extent of £uch bene¬ 
fits with respect to the particular parcels of land, and the 
petitioners must meet such burden with evidence before any 
assessment of benefits can be made. 

13. You should take into consideration tlie opinion 
98 of witnesses who have testified as to the value, and 
give to such opinions the weight to which! you may 
think them fairly entitled, but you are not bound by such 
evidence; you may use your own judgment and Experience 
in connection with the evidence in making up your estimate 
of values. An opinion of an expert expressed in tjhe case is 
like any other testimony as to a fact. It is theri for such 
consideration as you think it is entitled to, and in determin¬ 
ing what weight, if any, to give to it vou should! take into 
consideration what was disclosed by the witnesses as to 
their qualifications based upon their experience and knowl¬ 
edge as stated bv the witness, as well as their demeanor 
on the stand. 

14. The jury may consult its own convenience; as to the 
time and place of meeting for the purpose of deliberation, 
but shall endeavor to reach a conclusion and return its ver¬ 
dict by October 15, 1929, or on said date repcjrt to the 
Court the reasons for its inability to return such verdict 
within the time set. The verdict should be in writing, signed 
by them or a majority of them, and should be returned to 
the Court. 
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15. The jury, during the course of its deliberations, may 
at its own convenience and without application to either 
Court or counsel, make such further view of the properties 
involved as it may deem necessary, provided the whole 
jury is present. 

16. The ownership of property, whether public or private, 
is not to be considered by you in assessing benefits, but all 
properties, the value of which is increased by this pro¬ 
ceeding, are to be assessed by you to the extent of such in¬ 


crease and no further, regardless of ownership. 

17. The jury are instructed that the general benefits 
(arising from the increased facilities for travel and 
99 the like) which may accrue to the public at large, in 
common with the persons and corporations owning 
property abutting on the several streets named in this pro¬ 
ceeding, are not to be considered in estimating the benefits. 
The benefits to be assessed are onlv such as are direct and 


peculiar to the property to be assessed, and not such as are 
common to the community in general. The jury can law¬ 
fully impose a special assessment only upon such property 
as will be specially and particularly benefited by the pro¬ 
posed opening, widening or extension of the several streets; 
and such benefits must be susceptible of proof and capable 
of approximate measurements and such as will accrue spe¬ 
cifically to each piece or parcel of property assessed. 

18. You should not consider for any purpose the assess¬ 
ment for taxation upon any property, nor should you ac¬ 
quire information regarding the same. This is obviously 
proper because the assessed value of the property is in no 
sense a measure of its market value. 


19. You should not consider in any way, or receive for 
any purpose, statements of any kind, documentary or other¬ 
wise, except such as have been presented in open court. You 
should not collective^ or individually, hold anv communi- 
cation with, or receive any communication from, any of the 
parties interested in the lots, pieces or parcels of land 
sought to be condemned in this proceeding, or with his, her 
or their agents, attorneys, or with any persons in the em¬ 
ploy of the District of Columbia, in relation to this pro¬ 
ceeding, or with any other person. 
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20. You are instructed that ilie benefits as welt as the 
value of the land taken and damages are to be assessed and 
awarded as of the dav of your verdict. 

100 As the said Jerome P. Friedlander, Trustee, Mag¬ 
gie Pohvarth, Martha F. Buckley, William O.jCooley, 

and Charles E. Cooley were not present in court, either in 
person or by counsel, no objections or exceptions were 
noted to the said prayers on their behalf and the jury re¬ 
tired to consider their verdict. 

And thereafter the jury again came into the Court and 
presented its verdict, which, as far as here material, will 
appear in the transcript of record upon designation of the 
parties. 

And thereupon, the Court finally discharged the said 
jury. . ! 

And thereafter, the said Jerome P. Friedlander, trustee, 
duly filed in due order without prejudice one to another 
of his motions to vacate and his substitute motions to va¬ 
cate all under special appearance, his motion to strike the 
verdict and to dismiss the petition and his objections and 
and exceptions to verdict and the same came on for hear- 
inf before Mr. Chief Justice Alfred A. Wheat, and all of 
the said motions, objections and exceptions werej by the 
Court denied, and overruled, to each of which rulings of 
the Court the said Jerome P. Friedlander, Trustee, then 
and there noted an exception, which exceptions were by the 
Court allowed and duly entered upon its minutes land the 
said motions, objections and exceptions will appear in the 
transcript of record upon designation of the parties. 

And the said Court does hereupon, upon the motion of 
said Maggie Pohvarth, Martha F. Buckley, William 0. 
Cooley, Charles E. Cooley and Jerome P. Friedlander, 
Trustee, sign and settle the said bill of exceptions and 
statement of evidence, which does contain the sub- 

101 stance of all the evidence offered in this cause now 
for then this 30th day of September, 1930, hud it is 

hereby ordered the same be made a part of the record in 
this case. 

Signed and sealed this 30th day of September, 1930. 

WENDELL P. STAFFORD, 

Justice. 
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Court of gppeate, jOistna of Columfcta 

January Term, 1932. 


No. 5319. | 

I 

Maggie Polwarth, et al., Appellants, 

vs. 

Luther H. Reichelderfer, et al., Appellees, j 

— 

BRIEF FOR APPELLANT JEROME P. FRIED- 

LANDER, TRUSTEE. 


This is an appeal from an order finally ratifying 
and confirming a jury verdict in a street extension 
case containing awards of damages and assessment^ of 
benefits. 

No part of this appellant’s land was taken in the 
condemnation proceeding. He is a party to the pro¬ 
ceeding only in so far as the assessments for benefits 
against his lands and premises are concerned. He 
was not such a party, even, until after the verdict of 
the jury had been returned. The assessments against 

i 

i 

! 

j 

i 

• 

j 

i 
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his lands are: Lot 800, Square 3159, $542.13, and Lot 
800, Square 2984, $847.25, or an aggregate for the two 
lots of $1,389.38. 

The verdict of the jury was returned on October 24, 
1929, and on December 5, 1929, a notice and order of 
publication to property owners assessed for bene¬ 
fits was passed by the court. On December 18, 1929, 
this appellant filed his separate motions to quash, va¬ 
cate, set aside and for naught hold the assessments 
against his lands and premises (Rec. pp. 37-9), and 
thereafter on June 26, 1930, with leave of Court, he 
filed his amended and substitute motions to the same 
end (Rec. pp.'50-3), following which on July 8, 1930, 
a mailing list of persons assessed benefits was filed 
in the cause (Rec. pp. 54-6), and on August 6, 1930, 
he filed his motion to strike the verdict and to dismiss 
the petition (Rec. pp. 56-9), and also his objections 
and exceptions to the verdict (Rec. pp. 59-62), all 
of which motions to vacate, and to strike and dismiss, 
and objections and exceptions, were filed “seriatim 
and without waiver of the rights under any bv filing 
the others” (Rec. p. 62), and they were all by the 
Court overruled, and the verdict finallv ratified and 
confirmed on August 6, 1930 (Rec. pp. 62-3). 

The notice given to him was in supposed conform¬ 
ance to the requirements of the Act of Congress of 
May 29, 1928 (45 Stats. L. 953), but did not actually 
satisfy the requirements of that Act. 

Such notice merely states that the verdict of the 
jury “assessed benefits against Lots 800 and 5, 

Squares 2984 and 2983, parcel-in the amount of 

$1032.25”. Nothing appears to show whether the 
notice relates to Lot 800 and also to Lot 5 in both 
squares, or to Lot 800 in one square and to Lot 5 in 
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i 


i 

i 


the other square, or if so which lot in which square. 
In point of fact, at the time of the filing of the pon- 
demnation petition this appellant was the owner of j Lot 
800 in Square 2984 and of Lot 5 in Square 2983, j but 
more than four months prior to the passage of! the 
order for the giving of notice to those assessed! for 
benefits no part of whose land was taken, including 
this appellant, he parted with his title to said Lot 5 
and also to 230 feet out of a total of 410 feet frontage 
of said Lot 800, by deed of conveyance to the United 
States of America. There is no possible meanfe of 
apportioning between the United States and this! ap¬ 
pellant the part of the $1032.25 which is assessed 
against Lot 800 in Square 2984 and the said notice 
to the appellant gives no information as to what part 
of that sum was assessed against the said Lot SOt) or 
against any specific property. 

Numerous inequalities in the benefit assessments 
appear in the verdict. The jury did not give consid¬ 
eration to the subject of dedication as required by the 
Code. No evidence was produced before the jury as 
to the topographical conditions of the lands of this 
appellant. ! 

Questions are also raised on this appeal ap to 
whether or not there is a Highway Plan, and alsjo as 
to whether or not the proceedings in the Court bplow 
will make the streets proposed to be extended icon- 
form to that plan if any such does exist. 

It will be observed that the mailing list of per¬ 
sons assessed benefits including this appellant was not 
filed until subsequent to the filing of the motions to 
vacate, some of the questions raised in which were 
eliminated by the filing of the said mailing list. ! The 
decisions of this Court in Shannon & Luchs Construe- 
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tion Company v. Keichelderfer, et at., No. 52S8, - 

App. D. C.--, and in Mitchell v. Keichelderfer, No. 

5274,-App. D. C.-, have been delivered since 

the taking of the appeal in this case and these deci¬ 
sions have eliminated certain of the questions raised 
by the appeal. 

Questions so eliminated are accordingly omitted in 
the following statement of the— 

ASSIGNMENT OF ERRORS. 

The Court erred in the particulars and respects fol¬ 
lowing, namely: 

1. In not sustaining each of the substitute motions 
to vacate. 

2. In not holding that jurisdiction was never ac¬ 
quired to make assessments against Lot 800 in Square 
2984 or against Lot 800 in Square 3159, because the 
only notice to Jerome P. Friedlander, Trustee, of the 
proceedings in the above-entitled cause or any part 
thereof, consists of notice directed to “Jerome P. 
Friedlander, Tr., 1518 Iv Street, N. W., Washington, 
D. C.,” stating that the vedict in said cause “as¬ 
sessed benefits against Lots 800 and 5, Squares 2984 

and 2983, parcel - in the amount of $1032.25”, 

without any segregation of the said assessment as 
against the said Lots or any showing whether the same 
cover Lots 800 and 5 in both of the said Squares, or 
one of the said Lots in each of the said Squares, or if 
the latter, which Lot is in which Square. 

3. In not holding that jurisdiction was never ac¬ 
quired of the subject-mater of the cause, because there 
is no plan of the permanent system of highways with 
which it is possible by the extension proposed to make 
the streets mentioned in the petition conform. 


5 


4. In not holding that jurisdiction was never ac¬ 
quired of the subject-matter of the cause, beckuse 
even if there is a plan of the permanent system of 
highways the present proceeding will not make; the 
proposed extensions conform to such plan. 

5. In not holding that jurisdiction was never ac¬ 
quired of the subject-matter of the cause, because 
the proceeding does not contemplate an extension of 
Peabody Street in accordance with the supposed plan 
of the permanent system of highways. 

6. In not sustaining the motion to strike verdict 
and dismiss the petition. 

i 

7. In not sustaining the objections and exceptions 
to verdict. 

8. In ratifying and confirming the verdict. 

9. Because the verdict is unjust and unreasonable. 

10. Because the land sought to be condemned is 
not needed for the opening, extension, widening or 
straightening of any street, avenue, road or highway 
in the District of Columbia authorized by Congress. 

11. With respect to Lot numbered 800 in Square 
2984 because though the said Lot has a total frontage 
of 410 feet on Quackenbos Street with a depth of 41.97 
feet on Ninth Street and 64.47 feet on Eighth Street, 
the west 230 feet frontage thereof on Quackenbos 
Street had been conveyed to the United States pridr to 
the return of the verdict leaving but 180 feet of front- 
age on Quackenbos Street belonging to this appellant, 
yet the verdict of the jury contains a benefit assess¬ 
ment against the whole of the said Lot in the sum of 
$847.25, and the said assessment cannot be appor¬ 
tioned but will be collectible from this appellant, 
or his said property, though he is the owner of j less 

i 

i 

! 

i 
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than 45 per cent of the Lot against which the assess¬ 
ment is made. 

12. With respect to the same Lot, because the only 
testimony given by the witness Meany was of a bene¬ 
fit amounting to the sum of $323.25 and by the wit¬ 
ness Rowzee of a benefit amounting to the sum of 
$205.00, yet the jury’s verdict makes an assessment of 
$847.25. 

13. With respect to Lot 800 in Square 3159, because 
the onlv testimony was bv the witness Meany of a 
benefit amounting to $347.05, and by the witness Row- 
zee of a benefit amounting to $148.35, yet the verdict 
of the jury makes a benefit assessment of $542.13. 

14. With respect to both of the said Lots 800, in 
Square 29S4 and as well in Square 3159, because the 
jury did not give the consideration required by law to 
be given to the fact of the dedication from said Lots 
for the opening of Eighth Street, which even wfithout 
considering any part of the intersection of Eighth 
and Quackenbos Streets consisted of a strip 90 feet 
wide on the North line, 90.14 feet wide on the South 
line, 64.47 feet long on the West line and 69.41 feet 
long on the East line, or an area of approximately 
6,100 square feet, which the only testimony in the 
case shows is worth 30 cents per square foot, or 
$1830.00, and allotting one-half thereof to each Lot 
makes the assessment against Lot 800 in Square 2984 
$1,439.00 in excess of the highest testimony, and 
against Lot 800 in Square 3159 $1110.08 in excess of 
the highest testimony. 

15. Because the verdict of the jury is contrary to 
the evidence. 

16. Because the verdict of the jury is contrary to 
the weight of the evidence. 
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17. Because the verdict of the jury is contrary to 
the instructions of the Court. 

18. Because there was no evidence introduced be- 
fore the jury regarding benefits to said Lot 800 in 
Square 2984, or to said Lot 800 in Square 3159^ suffi¬ 
cient to justify or warrant the verdict of the jqry as 
lo such alleged benefits. 

19. Because the equality of the assessment of; bene¬ 
fits returned by the said jury is not apparent up^n the 
face of the record, but the inequality thereof is jplain- 
ly apparent thereupon. 

20. Because in point of fact neither of th0 said 
properties will be or is benefited to any extent What¬ 
ever by the present proceeding. 

21. Because Peabody Street as it exists today, 
though marked on the condemnation plat as 9(j) feet 
wide, is actually but 60 feet wide, as appears j from 
the face of that plat, 15 feet on each side thereof jbeing 
in private ownership and subject to a buildiiig re¬ 
striction line while the supposed highway extension 
plan calls for Peabody Street to be 90 feet i wide 
throughout its length. 

22. Because the supposed highway extension! plan 
does not contain or show the information required by 
the Highway Act, particularly the boundaries oi* the 


dimensions of or the number of square feet in 


Pea¬ 


body Street or Eighth Street or Oglethorpe Street, 
or in anv other street, avenue or road claimed to be 
established thereby, or the number of square feet in 
any of the then existing highways in the area covered 
by such supposed plan or such explanations as! shall 
be necessary to a complete understanding thereof. 

23. Because while the jury assessed benefits only one 
square eastwardly along Peabody Street, it assessed 
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them into the fifth square to the North along Eight 
Street, though in point of fact the benefits along 

Peabodv Street to the East are actually in excess of 

«/ •/ 

those along Eighth Street to the North. 

24. Because there was no evidence before the jury 
to prove that an official grade had been established for 
Quackenbos Street or Eighth Street in the area of 
the extension, or to prove the topographical condi¬ 
tions of this appellant’s lands which the jury found 
to be benefited bv the extension. 

25. Because such testimony as was before the jury 
on the subject of benefits was based on the so-called 
front foot rule, ‘ ignoring the narrow depth of this ap¬ 
pellant’s lands and the verdict must have been reached 
on the same basis. 

26. Because of each of the assignments of error 
heretofore filed in the above entitled cause. 

27. Because upon each and every of the grounds 
hereinbefore mentioned, whether by specification or 
reference, the confirmation of the verdict constitutes 
a deprivation of the property of this appellant with¬ 
out due process of law, and the taking of the same 
without just compensation, a denial of the equal pro¬ 
tection of the law, and an abridgement of the privi¬ 
leges and immunities of citizens of the United States, 
all in violation of the Constitution of the United 
States and its amendments. 

POINTS AND AUTHORITIES. 

While 27 in number, the assignments of error may 
be conveniently considered in the following groups: 

I. Jurisdiction of the property of the appellant was 
never acquired. 
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II. Jurisdiction of the subject-matter of the c^use 
was never acquired. 

III. The verdict is unjust and unreasonable. I 

IV. The verdict constitutes a deprivation of prop¬ 
erty without due process of law, the taking of I the 
same without just compensation, a denial of the equal 
protection of the laws and an abridgment of the priv¬ 
ileges and immunities of citizens of the United States, 
all in violation of the Federal Constitution ancj its 
amendments. 


Jurisdiction of the Property of the Appellant Was 

Never Acquired. j 

This subject involves assignments of error num¬ 
bered 1, 2 and 11, and is based upon the amended 
motion to vacate, which appears at pp. 51-3 of the 
record. It relates to Lot 800 in Square 2984, and 
recites that this appellant became the owner of said 
lot and also of Lot 5 in Square 2983, as trustee^ on 
June 4, 1929, and continued so to be until July 
18, 1929, when Lot 5 in Square 2983 and the West|230 
feet front on Quackenbos Street out of a total front¬ 
age of 410 feet of Lot 800 in Square 2984 were con¬ 
veyed to the United States of America by deed duly 
recorded, since which time this appellant has been 
the owner only of the East 180 feet front on Quqck- 
enbos Street of said Lot 800 and of no part of said 
Lot 5, and that the only notice to him of the pro¬ 
ceedings consist of a notice directed to “Jeromei P. 
Friedlander, Tr., 1518 K Street, N. W., Washing¬ 
ton, D. C.”, stating that the verdict ‘ 1 assessed ben¬ 
efits against Lots 800 and 5, Squares 2984 and 2983, 
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parcel -, in the amount of $1,032.25”, without 

any segregation of assessments against the lots or 
anv showing whether the same cover Lots 800 and 5 
in both squares or one lot in each square, or which 
lot in which square. 

In connection with this motion it is to be noted 
that the notice and order of publication to property 
owners assessed for benefits was passed by the Court 
on December 5, 1929, more than four months after 
title to all of Lot 5 in Square 2983 and to more than 
one-half of Lot 800 in Square 2984 had been on July 
18, 1929, conveyed to the United States. 

The ground upon which it is contended that the 
Court never acquired jurisdiction with respect to 
the assessment of benefits against this appellant’s 
Lot 800 in Square 2984 is: A notice stating that the 
jury had assessed a lump sum 1 ‘ against Lots 800 
and 5, Squares 2984 and 2983” when the only part 
of the said lands then, or even at the time of the 
passage of the order of publication, owned by such 
addressee, was less than one-half of Lot 800 in 
Square 2984, is no notice at all. 

It is believed that the statement of the ground 
itself is sufficient without elaboration, argument or 
discussion of anv kind. 


II. 

Jurisdiction of the Subject-Matter of the Cause Was 

Never Acquired. 

This subject involves assignments of error num¬ 
bered 3 to 5, inclusive, 10, 21 and 22, and it involves 
the supposed Highway Plan. 

The point is predicated upon the contentions that 
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there is no plan of the permanent system of high¬ 
ways with which it is possible by the extension pro¬ 
posed to make the streets mentioned in the petition 
conform; that even if there is such a plan the pres¬ 
ent proceeding will not make the proposed streets 
conform thereto; that the proceeding does not con¬ 
template an extension of Peabody Street in accor¬ 
dance with the supposed plan; that Peabody Street 
as it exists though marked on the condemnation 
plan as 90 feet wide is actually but 60 feet wide as 
appears from the face of that plat, 15 feet on bach 
side thereof being in private ownership and subject 
to a building restriction line, while the supppsed 
Highway Plan calls for Peabody Street with a width 
of 90 feet throughout its length, and the supposed 
plan does not contain or show the information; re¬ 
quired by the Highway Act, particularly the diijaen- 
sions of or the number of square feet in Peabody 
Street or 8th Street or Oglethorpe Street or iany 
other street, avenue or road claimed to be estab¬ 
lished thereby, or the number of square feet in |any 
of the then existing highways in the area covered 
by the supposed plan, or such explanations as $hall 
be necessary to a complete understanding thereof. 

Petitioners alleged that they instituted the pro¬ 
ceeding below under authority of an Act of Con¬ 
gress approved March 4, 1913, and there is no claim 
or pretense of any other authority whatever there¬ 
for. That Act authorizes the petitioners to ojpen, 
extend or widen any street, avenue, road or highway 
“to conform with the plan of the permanent system 
of highways”. (Rec. p. 2.) The proceeding is jone 
for the extension of Peabody Street between j 7th 
Street and Georgia Avenue, the extension of Ogle- 
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thorpe Street between 7th and 8th Streets, and the 
extension of 8th Street between Nicholson and Quack- 
enbos Streets. (Rec. p. 1.) 

If there is no plan of the permanent system of 
highways with which it is possible to make the said 
streets conform by the proposed extensions, or if the 
proposed extensions will not have that effect, then 
the petitioners had no authority to bring the pro¬ 
ceeding, and the trial Court never acquired jurisdic¬ 
tion of the subject matter thereof. 

The Act of March 4, 1913, under which petitioners 
claim to have instituted this proceeding, conferring 
the power of eminent domain, must, of course, be 
strictlv and literallv construed. There must be a 

* m/ 

literal compliance with each and every requirement. 
The jurisdiction of the Court must be made to ap¬ 
pear affirmatively. It has no implied jurisdiction. 
The compliance must be “to the letter”. 

Lynchburg Investment Corpn. v. Rudolph, 40 
App. D. C. 129; 

Metzger v. Markham, 36 App. D. C. 212, 219; 
38 id. 383, 388; 

Fay v. McFarland, 32 App. D. C. 295; 

McFarland v. Moore, 32 App. D. C. 213; 

McFarland v. Elverson, 32 App. D. C. 81-85; 

Brandenburg v. District of Columbia, 26 App. 
D. C. 140, 145; 

Brown v. McFarland, 19 App. D. C. 525, 530. 

There Is No Highway Plan. 

If there is such a plan, it must meet the require¬ 
ments of the Act of March 2, 1893, which require¬ 
ments are that: 

“Whenever the plan of any such section shall 
have been adopted by the commissioners they 
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shall cause a map of the same to be made show¬ 
ing the boundaries and dimensions of and num¬ 
ber of square feet in the streets, avenues and 
roads established by them therein; the boun¬ 
daries and dimensions of and number of square 
feet in each, if any, of the then existing high¬ 
ways in the area covered by such map, and the 
boundaries and dimensions of and number of 
square fet in each lot of any then existing sub¬ 
division owned by private persons; and contain¬ 
ing such explanations as shall be necessary tjo 
a complete understanding of such map/’ 

i 

To meet the requirements of the Act of March 
2, 1893 (27 Stat. L. 534), it was necessary that the 
Commissioners of the District of Columbia cause !a 
map to be prepared, that that map should show (a) 
the boundaries and dimensions of the streets, ave¬ 
nues and roads established thereby, (b) the dimen¬ 
sions of such streets, avenues and roads so estab¬ 
lished, (c) the number of square feet in the streets, 
avenues and roads so established, (d) the boundaries 
of the then existing highways in the area covered tiy 
the map, (e) the dimensions of the then existing high¬ 
ways in the area covered by the map, (f) the number 
of square fee in each of the then existing highways 
in the area covered by the map, (g) the boundaries 
of each lot of any then existing subdivision, (h) the 
dimensions of each lot of any then existing sub¬ 
division, (i) the number of square feet in each lot 
of any then existing subdivision, and (j) such ex¬ 
planations as shall be necessary to a complete under¬ 
standing of such map. 

The supposed Highway Plan in the area in ques¬ 
tion does not show the boundaries or the dimensions 
of or the number of square feet in Peabody Street 

i 

i 

| 

i 

i 

i 

i 
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or 8th Street or Oglethorpe Street, or any other 
street, avenue or road claimed to be established 
thereby, or the number of square feet in any of the 
then existing highways in the area covered thereby, 
nor does it contain such explanations as shall be 
necessary to a complete understanding, of the map 
or plan. (Rec. p. 59.) 

It will not do for the appellees to say here, as 
they did in the Court below, that these matters can 
be determined by computation, because in the first 
place the contention is unsound, as we shall presently 
see, and in the second plan the statute does not say 
that the map shall contain information from which 
such matters can be computed or calculated, but it 
requires that the map contain such explanations as 
shall be necessary to a complete understanding of it 
and that it shall show the various things detailed 
therein. What does the map in question show? 

In the Surveyor’s Office of the District of Colum¬ 
bia is a book known as the first section of the plan 
of the permanent system of highways; the sheet of 
explanation in the said book contains, so far as is 
material to the present matter, only the statements 
of the area in gross of the entire section excluding 
Rock Creek Park, Zoo Park and Soldiers’ Home, the 
area in gross of established highways and the area 
in gross of existing highways “as tabulated be¬ 
low”, the latter item being stated as 920,000 square 
feet or 663.9 acres, and such tabulation includes 8th 
Street in Petworth with an area of 462,055 square 
feet, and in Brightwood Park with an area of 167,015 
square feet, and in Takoma with an area of 58,568 
square feet, but no area whatever for Peabody or 
Oglethorpe Street, and 8th Street within the condem- 
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i 

i 

i 

nation area is not in Petworth, Brightwood Park Or 
Takoma, and the total of such tabulation far exceeds 
the 920,000 square feet stated. (Bee. pp. 57-8.) 

Sheet numbered 9 of the said supposed first section 
is the only part of the supposed plan of the perma¬ 
nent system of highways which could by any possibil¬ 
ity have reference to the area involved in this pro¬ 
ceeding. The Street claimed to be Peabody Streiet 
as proposed thereon extends from 16th Street on 
the West to North Capitol Street on the East. 
The length of the supposed Peabody Street is not 
stated, except by giving the length of some of tie 
blocks, including all of the blocks between Georgia 
Avenue and 2nd Street, which covers the condemna¬ 
tion area so far as Peabody Street is concerned, but 
not including blocks between North Capitol and 2nd 
Streets and not including the width of any of the 
North and South Streets at their intersections with 
the supposed Peabody Street, though with respect to 
the last mentioned street the figure 90 appears pn 
the East line of the supposed 13th Street and on the 
West line of the supposed 2nd Street and at othpr 
points West of 13th Street. The width of some jof 
the North and South streets is also shown at thpir 
intersection with other streets than the supposed Pea¬ 
body Street. With respect to the supposed Peabody 
Street between North Capitol and 2nd Streets, while 
no figures are showm on the supposed plan for either 
the width or length at the point of the supposed 
Peabody Street, the total length from North Capitol 
Street to 2nd Street can be determined from figures 
on other parts of the sheet with respect to other 
streets. No name appears on the supposed high¬ 
way plan for any part of the supposed Peabody 


i 
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Street. No scale is stated on sheet numbered 9 or 
elsewhere in the supposed first section of the High- 
wav Plan, but the scale to which the sheets are drawn 
can be determined by measurements and calculations 
from the face thereof. (Rec. p. 58.) 

With respect to 8th Street, it runs from a point 
South of Nicholson Street to a point North of Under¬ 
wood Street, and the name appears on sheet num¬ 
bered 9. The width is not stated at the point of 
condemnation or elsewhere, except that at certain 
other points a figure appears in the same manner 
as hereinbefore indicated with respect to Peabody 
Street. The length of 8th Street as supposed to be 
established by the Highway Plan is nowhere stated, 
except on the East side of the Street by giving the 
length between intersecting streets throughout the 
condemnation area from Nicholson Street to Quack- 
enbos Street. (Rec. pp. 58-9.) 

The area of 8th Street or of Peabody Street or of 
Quackenbos Street or of Oglethorpe Street is nowhere 
specifically stated. (Rec. p. 59.) 

Accordingly, there is no plan of the permanent sys¬ 
tem of highways with which it is possible by the ex¬ 
tension proposed to make the streets mentioned in 
the petition conform. 

The Proceeding Does Not Cause Conformance to the 
Highway Plan Even if There is One, 

Peabody 'Street as it exists today, though marked 
on the condemnation plat as 90 feet wide, is actually 
but 60 feet wide as appears from the face of that 
plat, 15 feet on each side thereof being in private 
ownership and subject to a building restriction line, 
while the supposed Highway Plan calls for Peabody 
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Street to be 90 feet wide throughout its length (Rec. 
p. 59), so that in order to consider the street 90j feet 
wide it is necessary to include the two building re¬ 
striction areas on each side thereof, though they are 
not parts of the street, but remain in private owner¬ 
ship. 

By the second section of the Highway Act, the imap 

provided for therein is required to be recorded ‘fand 

after any such map shall have been so recorded no 

further subdivision of any land included therein shall 

be admitted to record in the Office of the Survevor of 

^ ! 

said District or in the office of the Recorder of D^eds 
thereof, unless the same be first approved by! the 
Commissioners and be in conformity to such m^p.” 

Obviously, therefore, under the provisions of j the 
Highway Act, the dedication of Peabody Street 60 
feet wide and with a 15-foot building* restriction lline 


on eacli side could not have been effected since! the 
Highwav Plan calls for Peabody Street throughout 
its length to have a width of 90 feet. This dedication 
was accomplished under the provisions of the Act of 
May 31, 1900 (31 Stats. L. 248), as follows: I 

“In order to facilitate the extension of streets 
and encourage the donation of land in accor¬ 
dance with the plans of the permanent systerh of 
highwavs, the Commissioners of the District of 
Columbia be and they are authorized, whenever 
in their judgment it may seem proper, to accept 
the dedication of streets shown on said plans hnd 
record the same under the following conditions, 
namely: Streets which are shown as 90 feef in 
width on said plans may be accepted with a width 
of not less than 60 feet: Provided, that the par¬ 
ties dedicating same agree to establish building 
restriction lines to agree with the street lines as 
shown on said plans.” 


i 

i 

i 
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The last-mentioned legislation did not provide that 
dedications made pursuant to its terms should con¬ 
stitute conformance to the Highway Plan, but only 
operated as an exception to the quoted provisions of 
section 2 of the Highway Act, with the result that 
Pcabodv Street, 60-feet wide with 15-foot building re- 
strict ion lines On each side thereof, is permitted to be 
established as part of a subdivision, notwithstanding 
the prohibition of the Highway Act, but the street 
does not by virtue thereof “conform with the plan of 
the permanent system of highways” in accordance 
with the Act of March 4, 1913, under the sole author¬ 
ity of which the present proceeding was instituted. 

In Dougherty et al. v. O-alliher et al., 58 App. D. C. 
166, 167, this Court said: 

“It is settled law that the commissioners of the 
District have no power to acquire land by con¬ 
demnation; except by express authority of 'Con¬ 
gress. Walter v. Macfarland, 27 App. D. C. 182; 
Fay v. Macfarland, 32 App. D. C. 295. The single 
question before us, therefore, is whether the ad¬ 
dition of 45 feet to one side of this street will 
make it a 1 street 120 feet in width. Originallv 
this street was shown on the plat as a 90-foot 
street. ‘To facilitate the extension of streets and 
encourage the donation of land in accordance with 
the plans for the permanent system of highways’ 
(Act of May 31, 1900, 31 Stat. 248), Congress 
authorized the commissioners to accept streets, 
which were shown as 90 feet in width on such 
plans, at a width of not less than 60 feet: ‘Pro¬ 
vided, that the parties dedicating same agree to 
establish building restriction lines to agree with 
the street 1 lines as shown on said plans.’ This 
street was so accepted as a street 60 feet in width, 
the owners having established building restric¬ 
tion lines as provided in the act. 


“The space between the street lines as estab¬ 
lished and the building restriction lines, the act 
provided, should ‘be considered as private prop¬ 
erty set aside and to be used for parking pur¬ 
poses’. This parking space on the south side of 
the street is treated in appellants’ petitioh as 
private property, for it is included in the laiid to 
be condemned; but, in order to make the street 
120 feet in width, the parking space on the north 
side is treated in the petition as public property, 
although it is of precisely the same character as 
that on the south side. What the District is at¬ 
tempting to do, therefore, is to add 45 feet !to a 
(50-foot street, which would make a street! 105 
feet in width, and not 120 feet, as required byf the 
permanent highways plan. The 15 feet on! the 
north side is, under the Act of May 31, 1900, jsub- 
ject to certain uses by the District, but it is liot a 
part of the street for all purposes. So to bold 
would nullify the express provisions of the bet.” 

in. ! 

i 

The Verdict is Unjust and Unreasonable, j 

This subject involves assignments of error num¬ 
bered 7 to 9, inclusive, 11 to 20, inclusive, and 2^ to 
25, inclusive. 

i 

The point presents for consideration the following 
specific propositions: 

(a) One assessment cannot be made in gross upon 
the lands of two or more owners, no part of the lland 
assessed having been taken in the proceeding. 

(b) Benefit assessments cannot be sustained unless 
the petitioner has carried the burden of proof with 
respect thereto, and their equality must appear! on 
the face of the record, but here their inequality lap- 
pears on the face of the verdict. 
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(c) A benefit assessment which does not give lawful 
credit for dedications cannot be sustained. 

(d) A benefit assessment upon lots of unequal depth 
cannot be sustained when it is based on the front foot 
rule. 

(e) A benefit assessment cannot be sustained in the 
absence of proof of an official grade for the street in 
question and of the topographical conditions of the 
lands assessed. 

(a) One assessment cannot be made in gross upon the 
lands of two or more owners no part of the land 
assessed having been taken in the proceeding. 

The notice to this appellant purporting to be given 
under the act of May 29, 1928, merely states that the 
verdict “assessed benefits against Lots 800 and 5, 

Squares 2984 and 2983, parcel_in the amount of 

$1,032.25.’’ (Ree. p. 52.) 

While the condemnation petition was filed on May 
7, 1929, (Rec. p. 1) and the verdict was returned on 
October 24, 1929, (Rec. p. 20) parts of the properties 
covered by the assessment had been conveyed to the 
United States in the interim or on July 18, 1929, and 
the deed of conveyance was recorded on Julv 23, 1929 
(Rec. pp. 51-2). 

The order, pursuant to the supposed authority of 
which the aforesaid notice was given to this appel¬ 
lant, was not passed by the Court until December 5, 
1929. (Rec. p. 36.) Accordingly, at that time the 
petitioners had had public notice from the Land Rec¬ 
ords for more than four months of the fact of such 
conveyance to the United States. 

The said conveyance in July was of the entire Lot 


i 
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5 in Square 2983 and part of Lot 800 in Square! 2984. 
Said Lot 800 has a frontage of 410 feet on Quackenbos 
Street, 230 feet of which frontage was so conveyed to 
the United States at the time stated, leaving a front¬ 
age of but 180 feet, or less than 40 per cent of tlje lot, 
in the ownership of this appellant. The assessment 
against the entire lot is $847.25, (Rec. pp. 52, 60) and 
no apportionment or means of apportionment thereof 
between the two parts is either shown or possible. 

The result is that the whole assessment can bo col¬ 
lected out of this appellant’s part of the lot if the 
assessment is permitted to stand, and the only way of 
making an apportionment is by agreement between 
the parties. One of them being the United States, the 
impracticability of so doing is quite obvious. 

Although benefit assessments are required to be 
made against the United States, as well as against any 
other owner, they are never collectible except by an 
appropriation from Congress, and such appropriation 
is never made. Accordingly, the record as now stand¬ 
ing means that the entire assessment for the 41(i feet 
frontage must be paid by this trustee as the owner of 
but 180 feet out of the 410 feet, or less than 45 per 
cent of the lot. 

The trial Court should at the very least have caused 
the jury to be recalled and a supplemental verdict 
returned making an apportionment between j the 
United States and this appellant, according to their 
holdings. It will not do to say that this appellant 
should have made application to the trial Courij for 
the recalling of the jury. He filed his objections! and 
exceptions to the verdict specifically upon the grounds 
stated, among others, and that is all he is called iipon 
to do by the statute. (Code, Section 491h.) 


i 
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See Brown v. MaeFarland, 19 App. D. C. 525, 530. 

That case related to an owner whose land was con¬ 
demned in the proceeding and who therefore had 
notice prior to the empaneling of the jury. With how 
much greater force does it apply to one who as here 
had no land condemned and knew nothing of the 
proceeding until after the return of the verdict, prior 
to which time the conveyance had been made? While 
that case dealt with the summoning of a second jury 
in the nature of an appeal, the decision applies with 
at least equal force to the recalling of an existing 
jury. 

Indeed, we might well say in the language of this 
Court announcing its decision in Lynchburg Invest¬ 
ment Corpn. v. Rudolph, 40 App. D. C. 129, 137: 

“It is no answer that appellants did not request 
this instruction. It was the dutv of the court to 
follow the plain mandates of the low. ’ ’ 

The appellees, however, will no doubt content them¬ 
selves here, as they did in the lower Court, with a re¬ 
liance upon the decision of this Court in Wilkinson v. 
District of Columbia, 22 App. D. 'C. 289. That was a 
proceeding in which the owner of a parcel of land, 
party of which was taken, was awarded damages and 
assessed benefits. Pending the proceedings, parts of 
the property had been sold to others, and the same 
question of apportionment was there raised as here, 
except for the fact that the purchaser in this case is 
the United States instead of a private party. But the 
fundamental difference between that case and the 
present is that there notice was given to the prop¬ 
erty owners at the time the proceeding was instituted, 
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and before the sale was made. Here no such notice 
was or could have been given until after the Return 

i 

of the verdict, and therefore after the sale, j This 
Court, speaking through Mr. Justice Morris, said at 
pp. 295 - 7 : | 

j 

“* * * The several acts of Congress mentioned 
provided for the extension of the street and the 
taking of the land for the purpose, and in them¬ 
selves created something in the nature of an in¬ 
choate lien. But by the tiling of the petition for 
condemnation, and the assessment of benefits and 
damages, and the service of notice (italics burs) 
thereof on the parties then in interest, th$ lien 
undoubtedly attached to the property as it* then 
stood, and with the divisions and subdivisions 
that then existed. It was the duty of the commis¬ 
sioners of the District, as far as they could, to 
ascertain such existing conditions, and the own¬ 
ers of the several parcels of land to be affected 
by their proceeding; and to file their petition 
against the land and its several owners asj they 
then found them. They were not required to do 
the impossible thing of anticipating the future; 
nor could they in reason be required to watch sub¬ 
sequent conveyances, and to modify their | pro¬ 
ceedings from time to time in accordance I with 
such conveyances. There might never be any end 
of the proceedings, if this were required; and the 
result would be endless confusion and a total; fail¬ 
ure of justice in this regard. 

# * * # * # * 

“But it is argued on behalf of the appellants 
that, because the acts of Congress of March 3, 
1899 , and June 6, 1900 , provide 4 that whenj con¬ 
firmed by the said court the assessments Ishall 
severally be a lien upon the land assessed, and 
shall be collected as special improvement taxies in 


I 
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the District of Columbia’, the lien only attached 
upon the confirmation of the verdict of the jury 
by the court, and did not attach by virtue of the 
filing of the petition and the service of notice 
thereunder. This argument, however, is based 
under a total misapprehension of the meaning of 
the several acts. The lien, which, as we have 
said, might to some extent be regarded as in¬ 
choate from the date of the passage of the acts, 
became fixed by the filing of the petition and the 
service of notice (italics ours); but as the amount 
of it was not yet ascertained, and the apportion¬ 
ment of it was vet indefinite, and as it was the 
purpose of the proceeding to ascertain such 
amount and to apportion it properly, the lien, 
which was onlv a general and indeterminate lien 
at the filing of the bill and service of notice, be¬ 
came by itsi definite ascertainment and special ap¬ 
portionment a special lien severally on the sev¬ 
eral parcels. This is what the provision cited 
means. It is not that the lien did not have exis¬ 
tence before the confirmation of the verdict of 
the jury, but that before such verdict and con¬ 
firmation it could not be ascertained how much of 
the general lien should be charged against each 
several parcel.” 

It will thus be seen that this Court emphasized as 
the ground of its decision in that case the service of 
notice upon the owners of the land to be condemned. 
But the service upon this appellant, in even the gar¬ 
bled form in which it was actually made here, was not 
made until after the conveyance to the United States. 
It was the duty of the appellees in the language of the 
Court quoted to ascertain title conditions existing at 
the time of giving the notice to this appellant and to 
ascertain the owners of the several parcels of land 
assessed for benefits according to their ownerships at 
that time. Failure so to do nullifies the proceeding. 
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The foregoing views as to the effect of Wilkinson v. 
District of Columbia, 22 App. D. C. 289, are confirmed 
when we consider that case in connection with the 
later one of Wilkinson v. Dougherty, 58 App. D. C. 81. 
The earlier case, as already pointed out, was one in 
which an award of damages was made, as well hs an 
assessment for benefits, and personal notice was ac¬ 
tually served at the institution of the proceeding on 
the owner of the property upon which both the award 
and the assessment were made. That case differs 
from the present in the same particulars as does the 
Wilkinson case in 58 Appeals D. C. There, as here, 
no part of the property of the complaining party; was 
taken. There, as here, prior to the verdict no notice 
of the proceeding was served on the complaining 
party whose only interest in the case was one of as¬ 
sessment for benefits. There, indeed, no notice j was 
served on the complaining party after the verdict, 
supposedly in conformity with the provisions of the 
Act of May 29, 1928, which was passed to comply with 
the decision in Wilkinson v. Dougherty, but the notice 
actually served upon this appellant was insufficient 
to constitute a compliance with the requirements 
either of the decision of this Court in the Dougherty 
case or of the said Act of Congress, and therefore, 
the present case in the legal aspect is in the same 
situation as if no notice at all had been served, j 
But we need not go that far for the purposes of the 
point now under consideration. The Dougherty |case 
holds squarely that the benefit assessment can be npade 
upon any property actually benefited anywhere in the 
District of Columbia, and the owners of such lands to 
be assessed are ‘ 4 entitled to notice and hearing lipon 
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the question whether their lands are benefited, and 
how much”, (p. 83) and this Court said at p. 85: 

4 4 In District of Columbia v. Lynchburg Co., 236 
IT. S. 692, 35 S. Ct. 477, 59 L. Ed. 792, a street 
extension case in which was involved assessments 
for the betterment, the court said: 4 The respon¬ 
dents are concerned only as parties assessed for 
the betterment. As such they could not be men¬ 
tioned by name in the notice since by the statute 
the jury decides what land is benefited as well as 
the sum with which it shall be charged. Section 
491g. It is necessary , of course , that due precau¬ 
tions should be taken to see that they get notice 
in fact.' (Italics ours—the Court’s) This ob¬ 
servation bv the court is in harmonv with its 

* v 

prior decisions to which we have referred. 

W 'TV' W W 'A* TV 'IV 1? 

If the parties to be assessed for benefits could 
not be mentioned by name in the published notice, 
because the jury were to decide what land was 
to be benefited, it would be a harsh rule to hold 
that the same parties should be bound by such a 
notice. ’ 9 

If they are not to be bound by the notice of publica¬ 
tion issued at the inception of the proceedings, and 
this Court in the Dougherty case has said that they 
are not, then there certainly cannot exist against their 
properties as the result thereof the inchoate lien de¬ 
scribed in the earlier case of Wilkinson v. District of 
Columbia. The jurisdiction of the Court to make the 
benefit assessment attaches according to the Dough¬ 
erty case when notice is given after the return of the 
verdict containing the benefit assessments, and the 
Act of May 29, 1928, provided for that notice. Con¬ 
ceding, therefore, for the sake of argument only, that 
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the notice here given was a sufficient compliance with 
the decision of this Court in the Dougherty case arid 
with the terms of the said Act of Congress, there 
certainly could be no lien inchoate or otherwise 
against the property of this appellant, at least until 
the first publication of such notice which could njot 
have been earlier than December 5, 1929, when the 
order therefor was passed by the Court, yet the sale 
to the United 'States had been made in the preceding 
July. Since the area in which the jury may assess 
benefits is limited only by the boundary lines of the 
District of Columbia, any different rule than the one 
contended for by us would necessitate that every time 
a sale of property is made in the District of Colum¬ 
bia, which consists in sub-dividing an existing lot or 
parcel into smaller areas, both seller and purchaser 
are under the necessity of keeping track of every then 
pending condemnation case, and indeed intervening 
therein before the verdict of the jury has been .re¬ 
turned and before it is known whether anv benefit as- 
sessment will be levied. This is the verv thing which 
this Court has said in the Dougherty case the prop¬ 
erty owner is not required to do. j 

Finally, with respect to the case of Wilkinson v. 
District of Columbia, 22 App D. C. 289, it is toj be 

noted that this Court in that case at page 297 said: 

| 

| 

4 4 The complainants find hardship in their posi¬ 
tion, inasmsuch as the District of Columbia <fan- 
not now procure to have the assessment appor¬ 
tioned, and they allege that they cannot apportion 
it between themselves. But if there is hardship 
it is of their own creation. Nor do we see any 
reason why they may not have an apportionment 


! 
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and settlement between themselves by proceed¬ 
ings in equity or otherwise that would not in¬ 
volve the District of Columbia in their contro¬ 
versy. At all events, the hardship is not suffi¬ 
cient to justify the present proceedings.’ 7 

That was not an appeal from the condemnation ver¬ 
dict. It was a bill in equity to set the assessment 
aside, and the Court pointed out that an equitable 
apportionment 'could have been obtained there by a 
proper form of equity suit. Such procedure is, of 
course, impossible in the instant case, as the pur¬ 
chaser is the United States and cannot be sued with¬ 
out its consent. 

(b) Benefit assessments cannot be sustained unless the 
petitioner has carried the burden of proof with 
respect thereto, and their equality must appear on 
the face of the record, but here their inequality 
appears on the face of the verdict. 

We are not unmindful of the decision of this Court 
in Wrenn v. Smith, 59 App. D. C. 349, where it was 
declared that condemnation “commissioners are not 
bound by the opinions of experts or by the apparent 
weight of the evidence, but may give their own con¬ 
clusions 77 (p. 350). That was a case which involved 
no question of benefits, and of course the language 
of the Court must be limited to the facts of the case 
before it. (Brunthaver v. Talty, 31 App. D. C. 134.) 
It was a case of a condemnation commission under 
the former Federal law, which sat independently of 
the Court, as distinguished from a condemnation 
jury under the Code provisions, all of the testimony 
before which is taken in the presence of and ruled 
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upon by the Court, while in commission cases the 
Court never hears the testimony and does not pass 
upon any question of evidence raised during! the 

i 

course of the hearing, except when the same is! cer¬ 
tified bv the commission to the Court for its instruc- 

w 

tions. 

That the jury is bound by the evidence in <kses 
heard in the presence of the Court is well settled. 

Schmidt v. N. Y., etc. Ins. Co., 1 Grav I 529, 
535-6. ‘ ! 

Rogers v. Weakley, 247 Mich. 326. 

In Re Hamilton Place, 122 N. Y. Supp.! 660, 
664. ^ . | 

Brakken v. Minneapolis & St. Louis Rwv.l Co., 
29 Minn. 41, 43-4. 

Railroad v. Bolen, 76 Iowa 376. 

Guinn v. R. R. Co., 131 Iowa 680, 683. 

Bigelow v. Draper, 6 N. D. 152, 172-3. 

Washburn v. Milwaukee, etc. R. R. Co., 59 Wis. 
364, 369. 

City of Chicago v. Matteson, 274 Ill. 308. 

Mauvaisterre Drainage District v. Wabash R. 
R. Co., 299 Ill. 299. 

22 A. L. R, 944, 956. 

20 Corpus Juris 1014-15. j 

i 

The foregoing citations are reviewed and quoted 
from at length at pp. 13-23 of the appellant’s brief 
in Shannon & Luchs Construction Co. et al. v. Reich- 
elderfer et al., No. 5288, and this appellant respect¬ 
fully makes reference to that brief. 

But whether the case be before a commission or 
a jury, and wdiether the testimony be heard ip or 
out of the presence of the Court, and whether the 
Court does or does not rule upon the admissibility 
of the evidence, wdien the question of benefits is at 
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issue the rule is very different from that which ap¬ 
plies where there is no such question. 

In the case of Lynchburg Investment Corpn. v. 
Rudolph, 40 App. D. C. 129, this Court said at pp. 
135-6, 137: 


‘‘The failure of the court to instruct the jury 
that the burden was upon the District to estab¬ 
lish by a preponderance of the evidence the ex¬ 
tent of the special benefits accruing to the prop- 
ertv as a basis for the assessment of benefits was 
error. The burden of establishing a fact is upon 
the affirmative party. Here, the whole proceed¬ 
ing was initiated primarily for the benefit of the 
District, and at the instance of its Commission¬ 
ers. Appellants were not required to assume 
the burden of proving the negative proposition 
that thev were not benefited to a certain amount. 
It was upon the District to establish by com¬ 
petent proof the amount of the benefits before 
appellants could be put upon their defense. In 
these proceedings relating to the assessment of 
benefits, the District stands in the light of a 
plaintiff, and the property owners are defen¬ 
dants. The assessment of the jury must rest 
upon sufficient evidence, since there is no pre¬ 
sumption of law as to its correctness. Baltimore 
v. Smith <& S. Brick Co., 80 Md. 458, 31 Atl. 423. 
In Baltimore v. Hurlock , 113 Md. 674, 78 Atl. 558, 
the court said: ‘In the case of assessing benefits 
from opening a street, the initial question is as 
to the existence or creation of benefits as a fact. 
The opening of the street may result in damage 
instead of benefit to the property. Before the 
alleged benefits can be assessed, it must be shown 
that there are benefits to be assessed, and the 
burden of proof is, and must be, upon every 
principle of law, upon the one alleging the ex¬ 
istence of benefits, not only to show the exis- 
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tence, but the extent of such benefits. ’ We are 
not unmindful that the act of Congress fixes! the 
total amount of the benefits in the present lease 
as equivalent to the award of damages; bqt if 
the burden of proof is upon the one alleging the 
benefits where they are not already ascertained 
in the act, certainly, on the same reasoning,! the 
burden would be upon the party instituting! the 
condemnation proceedings to establish by com¬ 
petent evidence the proportion of the total ben¬ 
efits that should be assessed upon each individual 
piece of property within the entire radius, tt is 
unnecessary to decide whether it was reversible 
error to refuse this instruction, in the light of 
the other instructions given, since there must be 
a reversal upon other grounds. 

* * # * * # i * 

“Indeed, it is difficult to determine upon what 
hypothesis the jury proceeded in assessing ben¬ 
efits in this case. The equality of an assessment 
must be apparent upon the face of the record. 
Brandenburg v. District of Columbia , 205 U. S. 
135, 51 L. ed. 743, 27 Sup. Ct. Rep. 440.’ ’ j 

i 

i 

Our question, therefore, in this connection, is 
whether the verdict of the jury does “rest fipon 
sufficient evidence, since there is no presumption of 
law as to its correctness ”—whether the equality of 
the assessment is “apparent upon the face of! the 
record” or the inequality thereof is so apparent. 
This question requires some consideration of! the 
evidence. 

It involves assignments of error numbered l£ to 
20, inclusive, and 23. 

The only testimony before the jury with respect 
to benefits on this appellant’s property was thajt of 
the appellee’s two witnesses Meany and Rowze6, of 
whom Meany testified with respect to Lot 800 in 
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Square 2984 to a benefit of $5.00 a front foot on 8th 
Street and with respect to Lot 800 in Square 3159 
to $5.00 a front foot on Sth Street (Rec. p. 79), and 
Rowzee to 50c a front foot on Quackenbos Street for 
Lot 800 in Square 2984 and 50c a front foot on 
Quackenbos Street for Lot 800 in Square 3159. (Rec. 
pp. 83-4.) 

By reference to the condemnation plat, it will be 
observed that Lot 800 in Square 2984 has a frontage 
on Sth Street of 64.47 feet, which at $5.00 a front 
foot, according to Meany’s testimony, amounts to 
$322.35, and that lot has a frontage of 410 feet on 
Quackenbos Street, which at 50c a front foot according 
to Rowzee ? s testimony, amounts to $205. The assess¬ 
ment of the jury on this particular lot was $847.25. 

By like reference to the condemnation plat, it will 
be observed that Lot 800 in Square 3159 has a front¬ 
age of 69.41 feet on Sth Street, which at $5.00 a 
front foot, according to Meany’s testimony, amounts 
to $347.05, and the same lot has a frontage on Quack¬ 
enbos Street of 296.71 feet, which at 50c a front foot, 
according to Rowzee’s testimony, is $148.36. The 
verdict of thei jury makes benefit assessment of 
$542.13. 

Certainly it cannot be said that these assessments 
“rest upon sufficient evidence”. (40 App. D. C. 135.) 
Neither one of them can be sustained if as this 
Court has said in the same case “there is no pre¬ 
sumption of law as to its correctness”. 

The appellees will no doubt argue here, as they did 
in the trial Court, that Mr. Meany was only testifying 
to the benefit on the Sth Street frontage and Mr. 
Rowzee to the benefit on the Quackenbos Street front¬ 
age, and that therefore from the point of view of 
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the evidence, their testimony in each case should be 
added together, making it as to Lot 800 in Square 
2984 $322.25 for Meany, plus $205 for Rowzee, br a 
total of $527.25, but even this leaves the testimony 
nearly $300 short of the assessment of $847.25J If 
as to Lot 800 in Square 3159 we add the testimony 
of Meany $347.05 to that of Rowzee $148.36, w0 ob¬ 
tain a total of $495.41, as against a benefit assess¬ 
ment of $542.13. 

Even taking this view, therefore, the assessment 

does not rest upon sufficient evidence, but we resjpect- 

fullv submit that the view taken is incorrect, j The 
«/ 

burden of proof was upon the appellees. If there 
was uncertainty as to what these witnesses mfeant, 
then the carrying of the burden of proof by the 
appellees required that that uncertainty be removed 
by them, especially in a case such as the present, 
where the owner of the property was not before the 
Court and was therefore without the means of him¬ 
self doing so, but v T e respectfully submit that it is 
simply unbelievable that Mr. Meany meant to! say 
that he was testifying only as to benefits to the 8th 
Street frontage and that there were further b<jnefis 
to the Quackenbos Street frontage, the amount of 
which he had not considered, nor is it believable! that 
Mr. Rowzee intended to testify to the converse of 
this proposition. Each witness was called to testify 
to the benefits 'which he found, and presumably, in¬ 
deed according to the record expressly, each testified 
fully. Mr. Meany at page 79 ‘‘further testified! that 

i 

he found certain properties benefited or enhanced in 
value by reason of the condemnation of these streets 
and with respect to benefits found as follows ’\ fol¬ 
lowed by a list filling over two pages of the record, 
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including* the lots in question, and Mr. Rowzee at 
page 83 “further testified with respect to benefits” 
followed by a list nearly two pages in length, likewise 
including the lots in question. 

On the question of equality of the assessment, 
which this Court, following the Supreme Court, has 
said “must be apparent upon the face of the record” 
(40 App. D. C. 137) the jury assessed no benefits on 
Peabodv Street East of 5th Street, but carried them 
five squares to the North along 5th Street. Cer¬ 
tainly, properties East of 5th Street were benefited 
at least as much as properties on Quackenbos Street 
between 7th Street and Georgia Avenue. Quack¬ 
enbos Street already has complete access to the 
East and to the West, and as well as to the North and 
to the South over every cross street other than 8th 
Street. Properties on Peabody Street to the East 
of 5th Street, as well as other properties East of the 
condemnation, are given a direct access to Georgia 
Avenue through the contemplated opening or exten¬ 
sion, an access which Quackenbos Street already has. 

Some of the details of inequality are set forth at 
pp. 12 to 17, inclusive, of the brief of Polwarth et al. 
in this cause. They are adopted as part of this brief 
as if set out at length herein. 

The discussion under points c and d, post , particu¬ 
larly pp. 35-6, 39-41, is further enlightening on the 
subject of inequalities. 

(c) A benefit assessment which does not give lawful 
credit for dedications cannot be sustained. 

Sec. 491g of the Code declares: 

“ * * * And where part of any lot, piece, parcel, 
or tract of land has been dedicated for the open- 
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ing, extension, widening, or straightening j of a 
street, avenue, road, or highway, the juty in 
determining whether the remainder of said lot, 
piece, parcel, or tract is to be assessed forj ben¬ 
efits, and the amount of benefits, if any, to be 
assessed thereon, shall also take into considera¬ 
tion the fact of such dedication and the valbe of 
the land so dedicated/ ’ 

In Lynchburg Investment Corpn. v. Rudolph, 40 
App. D. C. 129, this Court said on this subject at p. 

137 : | 

i 

i 

“It was the duty of the court to follow the 
plain mandates of the law. The dedication of 
the land in question was a fundamental issbe in 
arriving at a just assessment. In fact, no just 
assessment could be made without first consider¬ 
ing the dedication ’ 

! 

In Briggs v. Brownlow, 49 App. D. C. 345, this 
Court again considered the same subject and de¬ 
clared it to have been the intent of Congress j that 
adjustment should be made on the question of! ben¬ 
efits, and credit given for land dedicated according 
to the value of the dedicated land at the time of the 
making of the assessment. 

8th Street is in the condemnation area, frpm a 
point slightly South of Quackenbos Street to a ^point 
slightly South of Oglethorpe Street. The present 
proceeding is in part for the extension of 8th Street 
between Nicholson and Quackenbos Streets. 

According to the plat in evidence, 8th Street 
passes between this appellant’s Lots numbered 800 
in Squares 2984 and 3159, respectively, and wfithout 
considering any part of Quackenbos Street ot the 
intersection of Quackenbos and 8th Streets, there 


i 
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was dedicated from these two lots, an area of 6,000 
square feet, and if, as we are entitled to do, one- 
lialf of the intersection be added, the area of the 
intersection being 8,100 feet, the dedication to be 
considered is increased to 10,000 feet, 5,000 feet or 
one-half to be credited to each lot. 

According to the testimony of Mr. Meany, pro¬ 
duced by the appellees, and the only witness on the 
subject, the value of the land so dedicated is 30c a 
square foot (Rec. p. 82), which amounts to $900, or 
$1,500 for each lot, according lo whether half of the 
intersection be included or not. Consequently, if the 
jury did give credit for the dedicated land their ac¬ 
tual verdict on Lot 800 in Square 2984 is either 
$1,747.25 or $2,347.25, and on Lot 800 in Square 3159 
is either $1,442.13 or $2,042.13, depending upon 
whether or not half of the intersection be included 
in the dedication credit or not. 

It is evident that the jury could not have found 
any such an assessment upon these lots or either of 
them, and equally evident therefore that they could 
not have given and did not give that consideration 
to the subject of dedications which the law requires. 

This subject of dedications is further elucidated in 
the Polwarth brief filed in this cause at pp. 17-21 and 
we adopt the discussion contained in said brief with 
like effect as if set out at length herein. 

(d) A benefit assessment upon lots of unequal depth 
cannot be sustained when it is based on the front 
foot rule. 

By reference to the condemnation plat hereinbefore 
referred to, it will be observed that Lot 800 in Square 
2984 has a depth on its West line of 41.97 feet, and 
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on its East line of 64.47 feet, and that Lot 8(|)0 in 
Square 3159 has a depth of 69.41 feet on its {West 
line and of S9.26 feet on its East line. The result 
is that neither of these lots has a depth at any point 
as great as 100 feet. Yet, the testimony of both of the 
witnesses, Meany and Rowzee, was given so far as 
benefits was concerned on the basis of so much per 
front foot. Meany explained, however, that this was 
done “as a matter of convenience in expressing Jbene- 
fits. $15 a front foot for instance being equivalent to 
$.15 a square foot for a depth of 100 feet” (Rec. p. 
81). Rowzee made no statement on that subject. If it 
can be assumed that Rowzee’s testimony was op the 
same basis, then his testimony is subject to whajtever 
vice inheres in that of Meanv and if it is not to be 
so assumed then his testimony is subject to the greater 
vice that the front foot rule is not a proper ope to 
apply. j 

i 

Paving assessments such as those imposed by the 
statute known as the Boreland Amendment rest bn the 

I 

same basis and principle as the present for their jus¬ 
tification, namely, that there must be a substantial 
equivalent for the assessment by way of an increase 
in value to the property assessed, which results | from 
the street improvement whether it be a paving, a 
widening, an extension, an opening or something else. 

In the case of Johnson v. Rudolph, 57 App. ;D. C. 
29, 33, 35, this Court said with respect to the front 
foot rule: 


“ * * and if, in fact, the benefits to the dif¬ 

ferent lots abutting on improved streets are not 
approximately equal, then assessments accord¬ 
ing to that plan are necessarily unequal ahd un¬ 


just. 




# * * * * 
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“The front foot method of assessment for 
street improvement, under a general statute, is 
condemned specially on the theory that it taxes 
the individual property fronting on the improve¬ 
ment for all or a fixed portion of the expense, to 
the exemption of all other property in the munici¬ 
pality. It is not a local improvement, beneficial 
chiefly to the immediate property affected; but a 
public improvement, the expense of which should 
be borne by all the property of the community 
on an equal proportionate basis. To thus tax all 
or an unequal portion of the burden of the ex¬ 
pense of a general public improvement against the 
property of a single person or a group of per¬ 
sons, to the exemption of the public generally, 
falls within the constitutional inhibition forbid¬ 
ding the taking of private property for a public 
use without just compensation. 

“Cooley, in his work on Taxation (3d. Ed.) 
1224, condemning the frontage rule when applied 
to a public street improvement, said 4 It considers 
each lot by itself, compelling each to bear the bur¬ 
den of the improvement in front of it, without 
reference to any contribution to be made to the 
improvement of any other property, and it is con¬ 
sequently without any apportionment. From ac¬ 
cidental circumstances, the major part of the cost 
of an important public work may be expended in 
front of a single lot; those circumstances not at 
all contributing to make the improvement more 
valuable to the lot thus specially burdened, per¬ 
haps even having the opposite consequence. But, 
whatever might be the result in particular cases, 
the fatal vice in the system is that it provides for 
no taxing districts whatever. It is as arbitrarv 
in principle, and would sometimes be as unequal 
in operation, as a regulation that the town from 
which a state officer chanced to be chosen should 
pay his salary, or that the locality in which the 
standing army, or any portion of it, should be 
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stationed for the time being, should be charged 
with its support. If one is legitimate taxation, 
the other would be.’ ” 

Mr. Meany testified, as w^e have seen, that th|e 8th 
Street frontage of each of these Lots 800 in Squares 
2984 and 3159 were benefited $5.00 a front foot 

Immediately to the North is Square 2981, in ^vhich 
Lot 85 has a depth of 70 foot on 8th Street, wjith a 
frontage of 23 feet on Quackenbos Street, Lot 60 has 
a depth of 60 feet on 8th Street with a frontage of 45 
feet on Quintana Place, Lot 107 has the same depth 
and frontage, and Lot 80 has a depth of 70 feet oil 8tli 
Street with a frontage of 45 feet on Rittenhouse Street, 
and the adjoining square to the East, 3160, contains 
Lot 72 with a depth of 90 feet on 8th Street and a 
frontage of 30 feet on Quackenbos, Lots 76 aiid 77 
each of which has a frontage of 35 feet on 8th Street 
and a depth of 92^ feet, Lots 8, 20 and 819, each of 
which lias a frontage of 25 feet on 8tli Street |by a 
depth of 92j/2 feet, and Lot 805, which has a depth 
of 100 feet on 8th Street and a frontage of 26.45 feet 
on Rittenhouse Street. Meanv testified that all of these 

w 

lots with their varying depths have a benefit of |$4.00 
a front foot. (Rec. p. 80.) Meany testified with re¬ 
spect to Lots 80, 109, 60 and 85 in Square 2981; that 
they have a benefit of $2.00 a front foot, and Lots 72, 
76, 77, 805, 819 and 820, $2.00 a front foot (Rec. pj 84). 

Row’zee’s testimony, as we have seen, however, j with 
respect to our two Lots 800 in Squares 2984 and &159, 
was based upon the Quackenbos Street frontagd and 
his testimony with respect to all lots in Squares;3160 
and 2981 other than the lots abutting on 8th Street 
was that they receive a benefit of 50c a front Loot, 
exactly the same as that to which he testified with 


i 

i 




40 


reference to our two Lots 800 on the South side of 
Quackenbos Street in the same area. All lots on the 
North side have a depth in Square 2981 of 70 feet and 
in Square 3160 between 8tli Street and 7th Place of 
90 feet, and between 7th Place and 7th Street of 65 
feet. Yet for these varying depths from 41.97 feet 
on the West line of our Lot 800 in Square 2984 to 
92.60 feet on the East line of the same numbered Lot 
in Square 3159 with intermediate depths of 64.47, 
69.41, 65, 70 and 90 feet the testimony of Rowzee is at 
the same rate uniformly (Rec. p. 84). 

Mr. Meany apparently placed no benefits on the 
North side of Quackenbos Street between Seventh 
and Ninth Streets immediatelv facing our Lots 800. 

The jury returned a verdict of benefits with re¬ 
spect to Lots in Square 2981, numbered 85 to 100 
inclusive, immediately facing our Lot 800 in Square 
2984 as follows: $34.50, each, on Lots 85 and 100 
having the 8th and 9th Street, as well as the Quacken¬ 
bos Street frontage, and $39.00 on each of the other 
lots. The two corner lots have a frontage of 23 feet 
each and the inside lots 26 feet each. Each of these 
lots has depth of 70 feet (Rec. p. 24) as against a 
depth of 41.97 feet at the West and 64.47 feet at the 
East for our Lot 800 on the South side of the street, 
upon which latter an assessment of $847.25 was made. 
This assessment against our lot amounts to an aver¬ 
age of $2.06 plus per front foot, though the lot only 
has an average depth of 53.22 feet, while the assess¬ 
ment on the opposite side of the street is an average 
of but $1.50 per front foot for lots having a depth of 
70 feet each. 

In Square 3160, Lots 67 to 72, fronting on Quack¬ 
enbos Street and immediately opposite Lot 800 in 
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Square 3159, received an assessment of $45.00 each 
(Rec. p. 24) and Lot 45, $64.50, Lots 46 to 49, $45.00 
each, and Lot 50, $48.00. Lot 45 has a frontage of 
43 feet, Lots 46 to 49 of 30 feet each and Lot oO, 32 
feet. The assessment on each of these lots, therefore, 
is $1.50 a front foot, though the depths of some of 
them is 90 feet, and others 65 feet. Lot 800 in Square 
3159 directly across the Street to the South received 
an assessment of $542.13, or slightly more than ! $1.80 
per front foot, though the average depth of this lot is 
but 81 feet. 1 

Whether we consider the testimony of Meany and 
of Rowzee as being given upon the front foot or the 
square foot basis, or whether we consider the verdict 
of the jury as so given, it is quite evident that the 
assessments made upon Lots 800 in Squares! 2984 
and 3159, respectively, are unequal and unjust as 
compared with the assessments made in the squares 
immediately to the North, and it is not considered 
necessary to consume the time of the Court or the 
printer either in reading or printing this brief,; with 
a detailed analysis of the entire verdict on the | same 
lines. 

Indeed, if the testimony of Meany and Rowzee is to 
be considered as given on the front foot basis] that 
testimony was improperly received, in the light of 
the decision of this Court in the Johnson case, while 
if instead it is to be considered that the figures j testi¬ 
fied to by them were illustrative only and are 'to be 
scaled down with respect to these two lots because of 
their shallow depths in comparison with the 100 foot 
illustration given by Mr. Meany, it only has the effect 
to increase the discrepancy between the evidence and 
the verdict. 

! 

| 

i 
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(e) A benefit assessment cannot be sustained in the 
absence of proof of an official grade for the street 
in question and of the topographical conditions 
of the lands assessed. 

Evidence was offered “as to topographical condi¬ 
tions of the lands sought to be condemned ’ ’, but 
“there was no evidence offered in the case with re¬ 
spect to the topographical conditions of the lots as¬ 
sessed benefits,! no part of which was taken in this 
proceeding.” (Rec. p. 78.) 

In Briggs v. Brownlow, 49 App. D. C. 345, this 
Court said at page 347: 

“No evidence was offered— 

‘to prove that an official grade had been es¬ 
tablished for Kenyon street in the area of said 
extension, or to prove the topographical condi¬ 
tions of the lots, pieces, or parcels of land 
which the jury might find to be benefited by 
said extension.’ 

“Section 491g requires the jury, in determin¬ 
ing the amount to be assessed as benefits, to— 

‘take into consideration the respective situa¬ 
tions and topographical conditions of said lots, 
pieces, or parcels of land, and the benefits and 
advantages they may severally receive from the 
opening, extension, widening, or straightening 
of the street, avenue, road, or highway.’ 

“It is the contention of appellant that, to enable 
the jury to take into consideration ‘the respective 
situations and topographical conditions’ of the 
land with reference to the extension of this street, 
evidence should have been offered as to the grade 
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of the extension. We think this contention in 
harmony with the requirements of the statute. 
The grade of the street certainly is an element to 
be considered by the jury in determining bqtli the 
damages and benefits, and appellant was j inter¬ 
ested in each.” I 


Equally true is it that the topographical conditions 
of the lots claimed to be benefited constitute pn ele¬ 
ment to be considered by the jury in considering the 
benefits, and this appellant was interested therein. 


We adopt the discussion of this subject at 
21-3 of the Polwarth brief. 


IV. 


pages 


The Verdict Constituted a Deprivation of Property 
Without Due Process of Law, the Taking pf the 
Same Without Just Compensation, a Denial of 
the Equal Protection of the Laws and an Abridg¬ 
ment of the Privileges and Immunities of Citizens 
of the United States, All in Violation of the Fed- 
eral Constitution and Its Amendments. 

We submit this proposition upon each of the 
grounds hereinbefore stated. 

It is respectfully submitted that the judgment below 
should be reversed. 

| 

W. C. 'Sullivan, j 

927 15th St., N. W., j 
Washington, D. C., 

Attorney for Appellant, 
Jerome P. Friedlander, Trustee. 
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MARTHA F. BUCKLEY, WILLIAM 0. COOL¬ 
EY, AND CHARLES E. COOLEY. j 


STATEMENT OF FACTS. 

i 

i 

! 

These appellants were informed by mail by The 
Commissioners of the District of Columbia that they 
had been assessed benefits accruing out of the open¬ 
ing of Peabody, Oglethorpe and Eighth Streets, 
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Northwest, in a considerable amount of money (R. 
54-56), by a jury which had been sworn, made a view 
of the property to be condemned, heard voluminous 
testimony and returned its final finding and verdict. 
This was their first notice of the proceedings and they 
filed objections and exceptions thereto in accordance 
with law (R. 40). 

The verdict of the jury had been filed October 24, 
1929 (R. 20), ahd exceptions were not filed until De¬ 
cember 28, 1929, which was the first appearance of 
any of these appellants into this record. Their prop¬ 
erty was located some distance from the opening of 
the streets. The record shows that they had no kind 
of notice with respect to the matter (R. 41, 42), al¬ 
though the District of Columbia in issuing process im¬ 
mediately after the institution of the proceedings and 
before the empanelling of the jury had given to the 
Marshal the names of appellants Polwarth and Buck- 
ley as being the owners of some of the land to be 
condemned, but had given a wrong address for ser¬ 
vice on them (R. 13), although the name of the ap¬ 
pellant Martha F. Buckley was in both the city and 
telephone directories and her address could easily 
have been ascertained (R. 42), and was later obtained 
by the District of Columbia after the verdict (R. 54- 
56), and both the appellants Polwarth and Buckley 
had ever since the date of the filing of the proceedings 
been employed at 925 Fifteenth Street, Northwest, 
where service could easily have been had upon them 
during office hours, which fact also easily could have 
been ascertained. 

Upon learning that they had been assessed with a 
considerable amount of benefits, they filed objections 
to the verdict and exceptions thereto (R. 40-43) and 
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brought the matter on for hearing before the Court. 
The Judge who had heard the evidence in the! case, 
Mr. Justice Stafford (R. 76), was not assigned to the 
hearing of the exceptions and these were heard by 
Chief Justice Wheat, who overruled the exceptions 
and entered a final judgment on the assessments for 
benefits (R. 62). j 

As the appellants see the situation, they have! been 
deprived of a hearing before a jury, their rights! have 
been adjudicated in their absence, the assessments 
against them are manifestly unfair, and they ask the 
review of this Court. 

The details of facts with respect to each will be 
discussed under the respective headings hereinafter. 

ASSIGNMENTS OF ERROR. j 

First: The Court erred in ratifying and confirm¬ 
ing a verdict rendered against appellants, Maggie 
Polwarth and Martha F. Buckley, when no process 
or notice required by Section 491c of the Code of 

Law for the District of Columbia, had been served 

! 

upon them, although both easily could have ! been 
found within the District of Columbia by the Marshal 
if he had been furnished with their correct office ad¬ 
dress or residential address, or had the Marshal 
made proper inquiry to ascertain such addressed. 

Second: The Court erred in confirming the verdict 
in this case because the verdict was contrary tb the 
weight of the evidence, and assessed unjust benefits 
against these parties without opportunity for hearing. 

Third: The Court erred in confirming the verdict 
in this case because it was unjust or unreasonable 
in so far as these defendants were concerned and the 
only hearing which was afforded these parties was by 


i 
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i 
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oral argument of counsel on exceptions and objec¬ 
tions to the verdict filed after the verdict had been 
rendered by the jury. 

Fourth: The Court erred in declining to give these 
appellants their day in court for hearing as to what 
were, if anything, the proper benefits to be assessed 
against these appellants. 

Fifth: The Court erred in confirming the verdict 
of the jury which in effect deprived these appellants 
of their property without due process of law and 
without a hearing. 

Sixth: The Court erred in confirming the verdict 
which was unjust or unreasonable in that the jury 
assessed benefits only one square eastwardly along 
Peabody Street, while it assessed benefits into the fifth 
square to the north along Eighth Street, although 
the cost of opening Peabody Street exceeded the cost 
of opening Eighth Street. 

Seventh: The Court erred in confirming the verdict 
of the jury which w^as unjust or unreasonable in that 
at least ninety per cent of the benefits actually accrued 
against the property, part of which was condemned 
in these proceedings, although a greatly lesser percent¬ 
age of the total benefits wrere actually assessed against 
said property. 

Eighth: The Court erred in confirming the verdict 
of the jury which was unjust or unreasonable in that 
benefits were not uniformly assessed. 

Ninth. The Court erred in confirming the verdict 
of the jury, which was unjust or unreasonable because 
the benefits were not uniformly assessed, as shown 
by a comparison between Lots 8, 804, and 805, Square 
2980, which are assessed benefits in part, with the 
lots on the eastern frontage of Square 3161, which 
were not assessed benefits by the verdict. 


5 


Tenth. The Court erred in confirming the verdict 
of the jury, which was unjust or unreasonable because 
the benefits were not uniformly assessed, as shown by 
the fact that the jury failed to assess Lot 19, $quare 
3163, and Lot 46, Square 2976, while assessing bene¬ 
fits against the Tuckerman Street frontage between 
Seventh and Ninth Streets, excepting for the j afore¬ 
said two lots. 

Eleventh. The Court erred in confirming the ver¬ 
dict of the jury, which was unjust or unreasonable 
because the benefits were not uniformly assessed, as 
is shown by the fact that the jury failed to assess 
benefits along Eighth Street north of Tuckerman 
Street, but assessed benefits against property ob¬ 
viously less benefited located along Tuckerman Street 
between Seventh and Ninth Streets. 

Twelfth. The Court erred in confirming th<f ver¬ 
dict of the jury, which was unjust or unreasonable in 
that the jury did not assess benefits against Lots 62, 
63, 64, 65 and 66, on the east side of Seventh Street, 
between Nicholson and Oglethorpe Streets, but did 
assess land obviously benefited to the same bxtent 
along the west side of the same street, and opposite 
the aforesaid lots. 

! 

Thirteenth. The Court erred in confirming the ver¬ 
dict of the jury, which was unjust or unreasonable in 
that the dedication plat introduced into evidence by 
the petitioners herein showed, or should have sl^own, 
that appellants, or their predecessors in title, dedi¬ 
cated land for Oglethorpe Street, between Fifth! and 
Seventh Streets, for which due credit was obviously 
not given in view of the following comparison. Each 
lot on the north side of Oglethorpe Street between 
the two squares aforesaid is assessed in the aipount 
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of $62.50. Eighth Street, north of Nicholson Street, 
is widened from sixty to ninety feet. The land con¬ 
demned from the property was already subject to a 
building restriction. Nevertheless, the remainder of 
this property was assessed benefits at the rate of 
only $125 a lot after having been awarded $150 for 
damages, making the net result of the proceeding an 
advantage to the owners of Eighth Street property 
to the extent of $25.00. 

Fourteenth. The Court erred in confirming the 
verdict of the jury, which was unjust or unreasonable, 
in that petitioners failed to assume the burden upon 
them of proving dedications, as required by Section 
491g of the Code of Laws for the District of Colum¬ 
bia, in that in no instance is there shown the land 
from which any dedication was made and to which 
credit for this dedication should be given; nor was 
there any competent proof as to any dedication. 

Fifteenth. The Court erred in confirming the ver¬ 
dict of the jury, which w’as unjust or unreasonable, 
in that there was no evidence before the jury in this 
case to show topographical conditions of the lots on 
which Maggie Polwarth, Martha F. Buckley, William 
0. and Charles E. Cooley, were assessed benefits. 

Sixteenth. The Court erred in confirming the ver¬ 
dict of the jury, which was unjust or unreasonable, 
in that it failed to set the verdict aside upon the ex¬ 
ception taken to the verdict that the jury failed to 
give proper consideration to the dedications, as re¬ 
quired by law. 

Seventeenth. The Court erred in confirming the 
verdict of the jury, which was unjust and unreason- 
able in that it failed to set aside the verdict of the 
jury, either in part or in whole, although the jury 
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assessed benefits against property as to which no ben¬ 
efits were proven by the testimony of the petitioners; 
and failed to assess benefits against large ajreas of 
property which, by the uncontradicted testimony in 
the case, were benefited. 

i 

Eighteenth. The Court erred in confirming the ver¬ 
dict of the jury, which was unjust or unreasonable, in 
that the damages awarded for the land taken from 
Parcels 101/21—101/28—101/29—101/30—101/31 and 
101/32 were $105,087.20 and the total benefits assessed 
against that property were $51,227.50, leaving a net 
amount received by the owners of these parcels of 
$53,859.70. Such net amount received by said lowners 
is entirely unjustifiable in view of the fact that in 
order to utilize the parcels aforesaid it would have 
been necessary for the owners thereof to have dedi¬ 
cated the streets for which awards w^ere made, the 
same as was done by the owners of all of the other 
property represented by the plats introduced into 
evidence in this case. j 

i 

ARGUMENT. j 

I. | 

PROCESS AS REQUIRED BY SECTION 491c OF 
THE D. C. CODE WAS NOT MADE UPOjN AP¬ 
PELLANTS POLWARTH AND BUCKLEY. 

j 

The first assignment of error deals with the fail¬ 
ure on the part of petitioners to give notice las re¬ 
quired by the Condemnation Statute. This sectiion of 
the Code provides for notice and order of publication, 
a copy of which shall be 16 served by the United States 
Marshal for the District of Columbia, or his deputies, 
upon such owners of the land to be condemned as 


i 


I 
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can be found by said Marshal, or his deputies, within 
the District of Columbia * * 

The affidavit filed by appellants Polwarth and 
Buckley (R. 41-43) shows that they were employees 
in the office of B. F. Saul Company at 925 Fifteenth 
Street, Northwest, where service could easily have 
been had upon either or both daily during regular 
office hours from the time of the filing of the pro¬ 
ceeding until the return day. The Marshal obviously 
was misled in attempting to serve both appellants 
Polwarth and Buckley, in that he was furnished the 
address of 807 instead of 925 Fifteenth Street, North¬ 
west, by the petitioners, Commissioners of the Dis¬ 
trict of Columbia (R. 13-15, 42). 807 Fifteenth Street 
has never been respondents 7 address. The affidavit 
of Polwarth and Buckley (R. 41-3) shows that John 
C. Phillips, named in the petition as the owner of 
some of the property owned by appellants Polwarth 
and Buckley (R.i 4-9), had conveyed said property to 
Polwarth and Buckley prior to the institution of this 
proceeding. Phillips was personally served, but such 
service was not notice to Polwarth and Buckley, in 
view of his prior conveyance to them. 

The requirements of the D. C. Code, supra , are 
jurisdictional and must be strictly followed (Ed¬ 
wards v. Brownlow, 50 App. D. C. 331, citing Brown 
v. Macfarland, 19 App. D. C. 525; Fay v. Macfarland, 
32 App. D. C. 295; and Lynchburg Investment Co. v. 
Rudolph, 41 App. D. C. 129, affirmed in 236 U. S. 
692). 

This Court in the case of Edwards v. Brownlow 
dealt with this same question and said (p. 332): 

“It is clear that the statute requires both gen¬ 
eral notice by publication and personal service of 
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the notice by the marshal upon such owners of 
land to be condemned as can be found within the 
District of Columbia. As this is an action to 
condemn and take private property for public 
use, the requirements of the statute as to notice 
are jurisdictional, and must be strictly! fol¬ 
lowed. * * * i 

“No point is made that the notice by publica¬ 
tion was defective. To that extent, therefore, the 
requirements of the statute as to appellant! have 
been satisfied. The return of the marshal dis¬ 
closes the names of the persons served and the 
names of the persons ‘Not to be found/ jfrom 
which it may be inferred that appellant’s name 
was not included in the list turned over tb the 
marshal for personal service. It nowhere ap¬ 
pears that appellant was a resident of thb Dis¬ 
trict of Columbia, or so situated that he wa$ sub¬ 
ject to personal service. * * *” 

I 

The Court then proceeds to hold that, the record 
failing to disclose that the appellant, Edwards, icould 
have been served, there w^as no reversible error. 

i 

In the instant case, it is clearly shown that appel¬ 
lants Polwarth and Buckley, joint owners of several 
lots, parts of which were taken in the condemnation, 
were available for service. (R. 41-3.) One \Vas a 
resident of the District of Columbia, her name ap¬ 
pearing in both the telephone and city directories. 
Both were employed in the office of B. F. Saul Com¬ 
pany at 925 Fifteenth Street, Northwest, where ser¬ 
vice could easily have been obtained, as aforesaid, 
and service would probably have been obtained upon 
them at said address had it not been for the quite 
obvious clerical error on the part of the Coihmis- 
sioners of the District of Columbia, petitioners here¬ 
in, in furnishing to the Marshal a wrong street Inum- 
ber of their place of employment. (R. 42.) | The 


i 

i 


i 
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ease with which service could have been had upon 
these tvro appellants is clearly indicated by the fact 
that after the verdict had been obtained the Com¬ 
missioners promptly got notice to appellants Pol- 
warth and Buckley, together with the other appellants 
herein (R. 54-56). 

II. 

NO HEARING WAS AFFORDED APPELLANTS 
EXCEPT AFTER THE FILING OF THE VER¬ 
DICT BY THE JURY. 

The Third, Fourth and Fifth Assignments of Error 
state as error the confirming of the verdict, which is 
unjust or unreasonable insofar as these appellants 
are concerned, because the only hearing which was 
afforded these appellants w^as by oral argument of 
counsel on exceptions and objections to the verdict 
filed after the verdict had been returned by the jury, 
thus depriving these appellants of their day in court, 
and of due process of law. 

In the recently decided case of Wilkinson v. Dough¬ 
erty et ah, 58 App. D. C. 81, at p. 85, the Court said: 

11 Where the legislature has submitted these 
questions for inquiry to a commission or to official 
persons to be appointed under municipal ordi¬ 
nances or regulations, the inquiry becomes in its 
nature judicial in such a sense that the property 
owner is entitled to a hearing or to notice or an 
opportunity to be heard. In District of Colum¬ 
bia v. Lynchburg, 236 U. S. 692, a street exten¬ 
sion case, in which w r as involved assessments for 
the betterment, the Court said: 4 The respondents 
are concerned only as parties assessed for the bet¬ 
terment. As such they could not be mentioned 
by name in the notice, since by the statute the 
jury decides wffiat land is benefited as well as 
the sum with which it shall be charged. Section 
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491g. It is necessary, of course, that due precau¬ 
tions should be taken to see that they get notice in 
factl (Italics ours) This observation by the 
Court is in harmony with its prior decisions to 
which we have referred. 

“In the present case, Congress did not create 
a special improvement district and charge the 
cost of the improvement upon the property iwith- 
in that district. On the contrary, it submitted to 
the jury not only the inquiry as to what property 
would be benefited, but the question of the amount 
to be charged against each property owner. The 
inquiry then became in its nature judicial in| such 
a sense that the property owner was entitled to 
a hearing, or to notice and opportunity io be 
heard at some stage of the proceedings. If the 
parties to be assessed for benefits could npt be 
mentioned by name in the published notice be¬ 
cause the jury were to decide what land was to be 
benefited, it would be a harsh rule to hold that 
the same parties should be bound by such a no¬ 
tice. (Italics ours) * * * 

“We think that the failure to give appellant 
‘notice in fact’ in the circumstances disclosed in 
this case amounts to a taking of property without 
due process of law. * * * It follows thait the 
assessment against the appellant was void] and 
must be set aside.’’ 

i 

The only respects in which the case now before this 
Court differs from the facts in the case of Wilkinson 
v. Dougherty are, first, that appellants Polwarth and 
Buckley owned not only property which w’as assessed 
benefits, no part of which was taken, but, as well, 
property which was actually taken, as to which;they 
received no notice in fact; and, secondly, the Commis¬ 
sioners of the District of Columbia attempt ini this 
case to cure the defect ruled upon in the Wilkinson 
case, supra, by sending through the mails a notice to 
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the property owners that benefits had been assessed 
by a verdict theretofore returned after a trial before 
a jury which had been concluded. (R. 54.) 

It is respectfully submitted that, even assuming 
that notice by mail is a proper method of giving no¬ 
tice after the return of the verdict of the jury, and 
before final ratification thereof bv the Court, it is 
perfectly obvious that no opportunity was ever given 
any of the appellants herein to be heard before either 
the Justice presiding at the trial before the jury, or 
before any jury. In view of the substantial lack of 
uniformity of the verdict, it is submitted that great 
weight should be given to the contention that these 
appellants should have had an opportunity to be 
heard before a jury. 


III. 

THE VERDICT OF THE JURY IS CONTRARY TO 
THE WEIGHT OF THE EVIDENCE, AND IN 
ITS ENTIRETY IS PALPABLY LACKING IN 
UNIFORMITY. 

Reference is made to the Second, Sixth, Seventh, 
Eighth, Ninth, Tenth, Eleventh, Twelfth and Eight¬ 
eenth Assignments of Error. 

(A) The jury assessed benefits only one square east- 
wardly along Peabody Street, while it assessed 
benefits in each of the five squares to the north 
along Eighth Street, although the cost of open¬ 
ing Peabody Street exceeded the cost of open¬ 
ing Eighth Street. (Sixth Assignment) 

The cost of opening Peabody Street exceeded the 
cost of opening Eighth Street. Land was condemned 
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for Eighth Street, 90 feet wide, for approximately 
900 running feet; as compared with the opening of 
Peabody Street to a like width for approximately 
1,300 feet. Of the land taken for Peabody Street, 90 
feet faced Georgia Avenue and 180 feet face! Ninth 
Street; whereas none of the land condemned for the 
opening of Eighth Street had a frontage on an east 
and west street. 

The occupants of the property several squares 
north of the opening, and along Eighth Street, have 
no greater use for the opened streets than do the 
parties along Peabody Street to the same distance 
eastwardly. Indeed, it is believed that the benefits to 
the north are less justifiable than those to the east, 
in view of the fact that Georgia Avenue (a thorough¬ 
fare on which the car line is located, zoned First 
Commercial, and which runs diagonally to the!down¬ 
town section), rather than Eighth Street, is tike log- 
ical outlet toward town from the property to the north 
(see affidavits of Bowling and Grady, R. 43-49). 

i 

(B) At least 90 per cent of the benefits actually ac¬ 
crued against the property, part of which was 
condemned in these proceedings, although a 
greatly lesser percentage of the total benefits 
were actually assessed against said property. 
(Assignments of Error Nos. 7 and 18) 

All properties adjacent to the property from which 
land was condemned for street purposes in these pro¬ 
ceedings had already contributed by dedicating land 
for all streets within their boundaries (see pl^t at¬ 
tached to Record following p. 92. On this pl&t the 
land condemned is shown in heavy hatching, and the 


i 
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land theretofore dedicated for the streets involved 
in the proceeding is shown in light hatching). 

Before the property, part of which was condemned 
in this proceeding, and for which very large awards 
in excess of assessments for benefits were awarded, 
could have been used for its most advantageous use 
—lots for private dwellings—it would have been nec- 
essarv to dedicate the streets which were condemned, 
exactly as other contiguous and adjacent property 
owners had found it necessary to dedicate the part of 
their property within the street lines before putting 
it to its most advantageous use. 

In this connection, it is submitted that had it not 

been for the fact that a public school was erected on 

land contiguous to part of the property condemned 

(parcel 101/30), the condemned streets would have 

remained in private ownership until the parcels from 

which the streets were condemned vrere actuallv 

* 

utilized for their best use, as suggested above. At 
that time the land condemned herein would have 
been, of necessity, dedicated, without any costs to 
the appellants herein who owned property contiguous 
to the previously dedicated streets. The school re¬ 
quired water, sewer and gas, and the streets under 
consideration had to be condemned in order for those 
services to have access to the school building (R. 48). 
In this connection, it is interesting to note that one 
of the petitioners, W. B. Ladue, the then Engineer 
Commissioner of' the District of Columbia, filed an 
affidavit, attached to a motion to advance (R. 18-19), 
setting forth the requirements of the public school, 
as set out above. 

Parcels 101/21, 101/28, 101/29, 101/30, 101/31, and 
101/32, were awarded damages in the amount of 
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$105,087.20, and were assessed benefits in the aggre¬ 
gate sum of $51,227.50, leaving a net amount received 
by the owners of these parcels of $53,859.70. lit is 
repeated, that such net amount received by said I own¬ 
ers is entirely unjustifiable, in view of the fact that in 
order to utilize the parcels aforesaid it would have 
been necessary for the owners thereof to have dedi¬ 
cated the streets for which awards were made, the 
same as was done by the owners of all the bther 
property represented by the plats introduced; into 
evidence in this case. (Assignment of Error No. 18) 


(C) A further inconsistency in the verdict is shown 
by a comparison between the treatment by the 
jury in assessing benefits against Lots 8, 804 
and 805, Square 2980, and the eastern froptage 
of Square 3161. (Assignment of Error No. 9) 

Lots 8, 804 and 805, Square 2980, constitute the 
entire west frontage of Ninth Street, between Ritten- 
house and Sheridan Streets. Lot 8, having a front¬ 
age of 162.50 feet on Ninth Street (and a total street 
frontage of 212.50 feet), is assessed $95; Lot 805, hav¬ 
ing a frontage of only 82.50 feet on Ninth Street! (and 
a total street frontage of only 185.50 feet), is as¬ 
sessed $100; and Lot 804, facing 80 feet on Ninth 
Street, is not assessed at all. Obviously, if Lot 805 
is benefited, Lot 804, closer to the improvement, is 
likewise benefited. Also, it is obvious that if Lot 
805 is to be benefited to the extent of $100, Lot 8, 
closer to the improvement and with greater street 
frontage, should be improved to a greater extent, 
instead of in the lesser amount of $95. 

If the west front of Block 2980 is benefited, mther 
in whole or in part, certainly the east frontage of 
Square 3161 (being the west side of Seventh Street 
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from Rittenhouse Street to Sheridan Street), should 
be benefited to a greater extent, for obvious reasons, 
but the latter property is not assessed benefits at 
all. 

(D) The jury failed to assess two lots at the inter¬ 
section of Eighth and Tuckennan Streets, 
while assessing benefits against the Tuckennan 
Street frontage between Seventh and Ninth 
Streets, excepting for the aforesaid two corner 
lots. (Assignment of Error No. 10) 

Lot 19, Square 3163, and Lot 46, Square 2976, are 
located at the corner of Tuckerman and Eighth 
Streets, the lots fronting one 22 feet and the other 35 
feet on Eighth Street, which is opened to the south. It 
is respectfully submitted that the judgment of Joseph 
B. Bowling, as expressed in his affidavit (R. 48) is 
sound, in that if the inside lots along Tuckerman 
Street between Seventh and Ninth Streets are bene¬ 
fited, obviously Lot 19, Square 3163, and Lot 46, 
Square 2976, at the corner of Eighth and Tuckerman 
Streets, are benefited to a greater extent, but the 
jury assessed no benefits against these latter two lots. 

(E) The jury failed to assess benefits along Eighth 
Street north of Tuckennan Street, while as¬ 
sessing benefits against property located along 
Tuckennan Street between Seventh and Ninth 
Streets. (Assignment of Error No. 11) 

Again it is submitted that the judgment of affiant 
Joseph B. Bowling (R. 49) is sound, in that, assum¬ 
ing benefits to exist as assessed by the verdict along 
Tuckerman Street between Seventh and Ninth Streets, 
certainly benefits to a greater extent would exist 
along Eighth Street (in direct line of the street open- 
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ing) north of Tuckerman Street. Yet the Eighth 
Street frontage north of Tuckerman Street received 
no benefit assessment. 

! 

(F) The verdict assessed no benefits against ! Lots 
62, 63, 64, 65, and 66, Square 3203, but did as¬ 
sess land obviously benefited to the samo ex¬ 
tent, immediately across the street. (Assign¬ 
ment of Error No. 12) 

I 

The east and west sides of Seventh Street between 
Nicholson and Oglethorpe Streets, it is submitted, 
should be equally benefited. The jury assessed! ben¬ 
efits along the west side of the street at the rate of 

i 

$2 per running front foot; but did not assess benefits 
against Lots 62 to 66, inclusive, Square 3203, imme¬ 
diately across the street. 

i 

IV. | 

THE DEDICATION PLAT INTRODUCED INTO 
EVIDENCE BY THE PETITIONERS HEREIN 
SHOWED, OR SHOULD HAVE SHOWN, THAT 
APPELLANTS, OR THEIR PREDECESSORS 
IN TITLE, DEDICATED LAND FOR OGLE¬ 
THORPE STREET BETWEEN FIFTH AND 
SEVENTH STREETS, FOR WHICH DUE 
CREDIT WAS OBVIOUSLY NOT GIVEN, j (As¬ 
signments of Error Nos. 13 and 16.) 

Each inside lot on the north side of Oglethorpe 
Street between Fifth and Seventh Streets is assessed 
in the amount of $62.50. 

Eighth Street, north of Nicholson Street, is widened 
from 60 to 80 feet. The land condemned from the 
property was already subject to a building restric¬ 
tion. Also, of course, the property north of Nicholson 
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Street was on a dead end street which, by these pro¬ 
ceedings, was opened. Nevertheless, the remainder 
of this property immediately north of Nicholson 
street on the east side of Eighth Street was assessed 
at the rate of $125 a lot, after having been awarded 
$150 per lot for damages, making the net result of 
the proceeding an advantage to the owners of the 
Eighth Street property to the extent of $25 per lot. 
This is to be compared with a net loss, in place of 
a net gain, of $62.50 against the owners of the prop¬ 
erty along the north side of Oglethorpe Street be¬ 
tween Fifth and Seventh Streets, which property is 
owned by some of the appellants herein. 

In other words, the net result of the proceedings 
is that appellants Polwarth and Buckley, owners of 
the north side of Oglethorpe Street, aforesaid, after 
dedicating land for Oglethorpe Street, are required 
to pay out $62.50 for each lot; whereas the Eighth 
Street owners, as aforesaid, are $25.00 in the pocket. 

V. 

THE PETITIONERS FAILED TO ASSUME THE 
BURDEN UPON THEM OF PROVING DEDI¬ 
CATIONS, AS REQUIRED BY SECTION 491g 
OF THE D. C. CODE, IN THAT IN NO IN¬ 
STANCE IS THERE SHOWN THE LAND 
FROM WHICH ANY DEDICATION WAS 
MADE AND TO WHICH CREDIT FOR SUCH 
DEDICATION SHOULD BE GIVEN; NOR WAS 
THERE ANY COMPETENT PROOF AS TO 
ANY DEDICATION. (Assignment of Error No. 
14.) 

Let us consider first the competency of the proof 
as to land dedicated. The only proof offered was 
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through the witness Edward Towers (R. 78), who 
stated 4 ‘that he personally ascertained that the dedi¬ 
cations showed colored in purple (which are shown 
in light hatching on the plat attached to thd printed 
Record herein immediately after p. 92 thereof) are 
recorded in the places where they were marked on 
the plat, * * *. There was no further evidence 

as to dedications, excepting as to the valuO of the 
dedicated property.’’ j 

Obviously, this proof was incompetent. The orig¬ 
inal records should have been produced, unless some 
note or memorandum in summation thereof (ivhich is 
all that the so-called dedication plat amounted to) 
should have been admitted by stipulation between all 
the parties. It hardly need be said, of course,! that no 
opportunity was ever given appellants herein to ob¬ 
ject to the attempted introduction of evidence in 
such fashion. 

i 

Of much more weight, in substance, is the! failure 
on the part of the Government to assume thb statu¬ 
tory burden of proving dedications as required by the 
following provision of the D. C. Code (Sec. 49jlg): 

“and where part of any lot, piece, paircel or 
tract of land has been dedicated for the opening, 
extension, widening, or straightening Of the 
street, avenue, road, or highway, the jury; in de¬ 
termining whether the remainder of s$id lot, 
piece, parcel or tract is to be assessed for bene¬ 
fits, and the amount of benefits, if any, to be as¬ 
sessed thereon, shall also take into consideration 
the fact of such dedication and the value of the 
land dedicated.” 

The jury were not shown the original dedication 
maps, nor was the outline or extent of the property 
from which said dedication of Oglethorpe Street, or 
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any other street, teas made indicated to them as re¬ 
quired by the above provision of law . It was impos¬ 
sible for the jury to properly allow for said dedica¬ 
tion, even if they considered it, for they were not ad¬ 
vised as to the area from which said dedication was 
made, so as to be in a position to credit the right 
parcels thereof in the proper proportions, in assessing 
benefits. 

All the requirements of the statute (Sec. 491g; 
D. C. Code, supra) must be strictly complied with 
by the petitioners, the Commissioners - of the Dis¬ 
trict of Columbia, in proving their case, otherwise 
the assessments are void. The burden is on the peti¬ 
tioners to establish by evidence that such assessments 
are warranted. The Court so instructed the jury in 
the following language (Instruction numbered 12, R. 
89): 

“You are instructed that the burden of proof 
rests upon the petitioners, the Commissioners of 
the District of Columbia, to establish the exis¬ 
tence and extent (italics ours) of such benefits 
with respect to the particular parcels of land, and 
the petitioners must meet such burden with evi¬ 
dence before any assessment of benefits can be 
made . 9 9 

In Newman et al ., Commissioners of the District 
of Columbia v. Lynchburg Investment Corporation, 
236 U. S. 692, 696, a case concerning assessments for 
benefits, the Court said: 

“The elements of the petitioners’ case remain 
for them to prove.” 

In Briggs v. Brownlow, 49 App. D. C. 345, at 347-8, 
decided May 3, 1920, the Court said: 
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“* * * it is true that ‘all affirmative acts 

prescribed by the statute in perfecting the pro¬ 
ceeding must be shown to have been complied 
with by the parties authorized to take and prose¬ 
cute the proceedings’ ” (citing Lynchburg In¬ 
vestment Co. v. Rudolph, 40 App. D. C. 129^ 130). 


VL 

THERE WAS NO EVIDENCE BEFORE THE JURY 
IN THIS CASE TO SHOW TOPOGRAPHICAL 
CONDITIONS OF THE LOTS UPON WHICH 
MAGGIE POLWARTH, MARTHA F. BUCK- 
LEY,WILLIAM 0. AND CHARLES E. COOLEY 
WERE ASSESSED BENEFITS. (Assignment 
of Error No. 15.) 

I 

Section 491g of the D. C. Code, referring to all 
property assessed for benefits, provides as follows: 

I 

i 

“* * * and in determining the amountsj to be 
assessed against said lots, pieces, or parcels of 
land the jury shall take into consideration the 
respective situations and topographical condi¬ 
tions of said lots, pieces, or parcels of land, and 
the benefits and advantages they may severally 
receive from the opening, extension, widening, or 
straightening of the street, avenue, road, or high¬ 
way. ’ ’ 

Substantially to the same effect are the instructions 
of the court (second paragraph, Instruction numbered 
5; R. 87): j 

• i 

i 

“In determining the amount to be assessed 
against any lot or parcel of land you shallj take 
carefully into consideration the respective situa¬ 
tions, topographical conditions thereof and the 
special benefits and advantages it will receive.” 


i 
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The only evidence as to topographical conditions 
was introduced through the witness Louis R. Watson, 
Jr. (R. 78), who produced a map, prepared by him. 
The record, in connection with this testimony, shows 
as follows: 

“There was no evidence offered in the case 
with respect to the topographical conditions of 
the lots assessed benefits, no part of which were 
taken in this proceeding. The topographical 
conditions of that portion of the lots owned by 
Maggie Polwarth and Martha F. Buckley, which 
were taken in this proceeding, were shown.” 
(Note: Polwarth and Buckley also owned lots 
which were assessed, no parts of which were 
taken.) 

It is submitted that, again, as in the case of failing 
to properly prove dedications, the Commissioners 
failed to prove a fact which is jurisdictional to the 
sustaining of the benefits against all of the properties 
assessed benefits against these appellants, excepting 
only the property, part of which was taken, owned by 
appellants Polwarth and Buckley. 

It may be said that the jury viewed the land. Such 
view, in the absence of authentic information taken 
from the official records of the District of Columbia, 
showing the approved grades of the streets upon 
which appellants’ property abuts, is meaningless. 

It is submitted that if this proceeding, in so far as 
concerns appellants’ property, had been a bi-party 
rather than an ex parte proceeding, these appellants 
would at least have had the opportunity to suggest 
the defect in the proof of the Commissioners of the 
District of Columbia, the petitioners, and if they 
had so desired, could have even waived insisting upon 
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the District assuming the burden of making such 
proof and offered such proof themselves. 

CONCLUSION. 

William 0. and Charles E. Cooley were not parties 
to the original proceedings. They had no prpperty 
within the land to be condemned and were not notified 

i 

by the service of process. They were notified finally 
by the District of Columbia Commissioners that! there 
had been an assessment against their property I which 
is located on Concord Avenue in Square 2989, i south 
of the property to be condemned. It seems difficult 
to imagine upon what theory the jury could haVe op¬ 
erated when it assessed William 0. and Charles E. 
Cooley for benefits as a result of the taking of j prop¬ 
erty north of that which they owned. It is possible 
that the jury may have considered that property 
north and east of the proposed streets was giyen an 
outlet to either Georgia Avenue or to the center of 
the city by reason of the improvement, but this would 
not operate so far as these two owners are concerned. 
Whatever desire an occupant of their property had to 
go into the city could be well served by the thorough¬ 
fares which they had and which were in no why im¬ 
proved by the condemned property; and whatever de¬ 
sire they may have had to go into Maryland w$s far 
better served by Georgia Avenue and Concord Ave¬ 
nue and as well served by Seventh Street as by the 
contemplated improvement. An assessment against 
William 0. and Charles E. Cooley, therefore,! it is 
respectfully submitted, was without any possible rea¬ 
son or foundation and is only another evidence of the 
illogical way in which the jury proceeded to make its 
assessments. If the assessments as indicated 0,bove 
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specifically on behalf of Pohvarth and Bnckley are 
unreasonable, it is fair to assume that the same line 
of illogical conclusions was followed in making the 
assessments against Cooley and Cooley, and that the 
verdict as to them ought to be set aside for the same 
reasons. 

This, it is submitted, is another indication of what 
has been said above several times, that had these par¬ 
ties had their day in court they might have been 
able to suggest to the Court and jury considerations 
which seem to have been entirely overlooked, and that 
the plan of assessing benefits, which amounts in itself 
substantially to taking one’s property, ought not to 
be encouraged, except when one has his day in court 
and opportunity to be heard. It is only common ob¬ 
servation of all of us that we are sometimes inclined 
to take a different view of things after hearing both 
sides, and the man or court who operates upon an ex 
parte hearing is likely to find his conclusions as il¬ 
logical as those which appear in this case. Neither 
ought the courts be reluctant to set aside conclusions 
which appear without a hearing of both sides. The 
whole system of: jurisprudence is based on a hear¬ 
ing of both parties and no man ought to have his 
property taken from him until he has had opportunity 
to be heard. 

The appellants are mindful of decisions of this 
Court, and the Supreme Court of the United States, 
to the effect that an appellate court in reviewing a 
condemnation case is not prone to set aside the ver¬ 
dict of the jury, for that the jury does one thing 
which the appellate court can not do—view the land. 
(Columbia Heights Realty Co. v. Rudolph, 217 U. S. 
547; Seufferle v. Macfarland, 27 App. D. C. 94.) 
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These cases, and others like them, however,! are 
ones wherein the appellants had had their day in 
court, and had introduced or had been given the right 
to introduce, evidence to be weighed by the jury.' It 
is respectfully submitted that the severe rule laid 
down in the above cases, necessary as a public; ex¬ 
pediency lest there be no termination to involved con¬ 
demnation proceedings, should not be applied with 
the same force in a case, such as this one, w T herein 
these appellants have never had their day in court. 

It is respectfully submitted that the judgment 
should be reversed. 


H. Winship Wheatley, ; 

i 

James C. Wilkes, 

Attorneys for Appellants, Polwartln, 
Buckley, Cooley and Cooley. 

James E. Artis, 

H. Winship Wheatley, Jr., 

Of Counsel. 
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